Donald A. Burke v. Leota C. Scott by unknown
.. 
Record No. 3732 
In the 
Supreruc Court of Appeals of Virginia 
at Richn1on<l 
DONALD A. BURKE, 
v. 
LEOTA C. SCOTT 
l'llll ;\l '1'111·: <' 1111.Tl'f C<ll'HT 11r t' I.AHKI~ 1'111 ' X'I'\" 
Hlj l .E ;.i :1:2-BHIEFS. 
·~;.i. X n1 mm CJf' l'ol'rn~. Twl!nty-fini ropics of ca,·11 bl'icf shall 
ue filud with I h l i cJ,,rk of the Court, aml nt h?a:; t three copies 
11111 ilt•d 01· dcl h ·11 rl'd tu oppos ing cuunsul on o r l>cl'orc the tlay 
on which t li c bril'l' i~ lih:d. 
~G. :--:1r.g A~ I> r11r1 ·M. Briers shaU be nine irn· hcs in Jen6 lh and 
:-ix i11c· lw~ iu widt Ii, f:O ns to conforru iu dimc 11f; io11 s 1o lhe 
pri11(Pd n ·c·<ml, a11d ~hull lie printed iu ty pe uot less in s ir.c, as 
to hPigltt aiul wi1Ul1, t ha u the type in wl1iel1 tl 1e record is 
pri11tetl. 'J'l1c recon l mnnhcr of the case auu the na mes untl 
ad t.l rl'sscs o l' eo1111 ~l'! ~11 lm1i t ting the brief shall Le prin tcd on 
the fron t co ve r. 
)1. B. WA T1l1S, Clerk. 
Court opens at 9 :30 a. m. ; Adjourns at 1 :00 p. m. 


IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 3732 
VIRGINIA: 
In the Supreme Court of Appeals held at the Court-Library 
Building in the City of Richmond on vVednesday the 26th day 
of April, 1950. 
DONALD A. BURKE, 
against 
LEOTA C. SCOTT, 
. ,, 
Plaintiff in Error, 
Defendant in Error . 
From Circuit Court of Clarke County. 
Upon the petition of Donald A. Burke a writ of error is 
awarded him to a judgment rendered by the Circuit Court 
of Clarke county on the 30th day of November, 1949., in a 
certain action at law then therein depending wherein Leota 
C. Scot~ was plaintiff and the said petitioner waR defendant, 
upon the petitioner, or some one for him, entering into bond 
with sufficient securitv before tlle clerk of the said circuit 
court in the penalty of five hundred dollars, with condition 
as the law directs. 
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In the Circuit Court of Clarke County, Virginia. 
Leota C. Scott, Plaintiff 
v. 
Do1iald A. Burke, Defendant 
CERTIFICATE OF TRIAL JUDGE. 
The following is a certificate of the record in the above en-
titled action, made pursuant to Rule 21 of the Rules of the 
Supreme Court of Appeals of Virginia. 
ELLIOTT MARSHALL, 
Judge of the Circuit Court of Clarke 
County, Virginia. 
RECORD 
In the Circuit Court of Clarke County, Virginia: 
Leota C. Scott, Plaintiff 
v. 
Donald A. Burke, Defendant., 
ORDER. 
This day came the plaintiff, by counsel, and tendered and 
asked leave to amend the plaintiff's declaration filed in this 
action by increasing the amount sued for to Twenty Thou-
sand Dollars ($20,000), and by specifying certain injuries, 
and by adding Count IV thereto. 
And it appearing to the Court that the defendant is not 
taken by surprise and that the defendant will in no way be 
prejudiced by permittin~ said amendments, it is adjudged and 
ordered that the plaintiff be and she is hereby permitted to 
amend her declaration in said particulars; and said declara-
tion being at this time tendered the same is hereby filed among 
the papers in tllis action. · 
Also, the plaintiff tendered and asked leave to file her piea 
of not guilty to the counter claim filed in this action by the 
defendant, it is ordered that said plea be and the same is 
hereby filed among the papers in this action. 
The defendant tendered and as keel leave to file his plea of 
not g·uilty to tlie amended declaration this day filed1 and it is 
ordered that said plea be and the same is hereby filed. 
Donald A. Burke v. Leota C. Scott 
Filed September 12, 1949. 
Entered: Common Law Order Book ''L", Page 411. 
page 2 ~ In the Circuit Court of Clarke County, Virginia. 
Leota C. Scott, Plaintiff, 
v. 
Donald A. Burke, Defendant. 
DECLARATION. 
3 
Leota C. Scott complains of Donald A. Burke of a plea of 
trespass on the case for this, to•wit: 
COUNT I. 
That heretofore, at about six.thirty a. m. on the 14th day 
of October, 1947, Leota C. Scott, the plaintiff, was driving 
and operating an automobile in a westernly direction over and 
along that certain state highway between Boyce and U. S. 
Route No. 50, said highway being designated as Virginia State 
Highway No. 723; that heretofore, nt about six-thirty a. m. 
on the 14th day of October, 1947, the defendant, Donald A. 
Burke, drove and operated a certain automobile in a south· 
ernly direction along a certain private driveway which ex· 
tends from the home of Henry Johns to said Virginia State 
Highway No. 723; that plaintiff and defendant approached 
the intersection of said private driveway and said Virginia 
State Highway No. 723 at about the same time; that it then 
and there became and was the duty of the said defendant to 
bring his automobile to u complete stop before entering said 
Virginia State Highway No. 723, to have observed the ap· 
proach of the plaintiff's automobile, and to have yielded the 
right of way to the plaintiff. Notwithstanding defendant's 
. duties, as aforesaid, but in violation thereof, the 
page 3 } said defendant, did carelefllsly and negligently, fail 
and refuse to bring his automobile to a stop befo1·e 
driving it from said privat<.' drivewa~· out on to said Virginia 
State Highway No. 723, and he did then and there, carelessly 
and negligentl~·, fail to observe the approach of the plaintiff's 
automobile and failed to yield the right of way to her: or, 
observing the approach of the plaintiff's automohifo the de· 
fendant did then and there, carelessly and negligently, fail to 
yield the right of way to the plaintiff; and in violation of his 
duties, as aforesaid, the defendant did then and there, care-
lessly and negligently, drh·e and operate his automobile from 
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said private driveway out on to said Virginia State Highway 
No. 723; and with great force and violence the defendant did 
drive and operate his said automobile into and against the 
automobile driven and operated by the plaintiff, causing 
great damage to the automobile plaintiff was driving, and 
thereby causing the plaintiff to suffer serious, painful and 
permanent l>odily injuries, and she will continue so to suffer. 
As a d.ir.ect and proximate result of the negligence of the 
defendant, as aforesaid, the plaintiff sustained serious, pain-
ful and permanent bodily injuries, as aforesaid, for this,. to-
wit: fracture and other injuries to her left knee, which has 
permanently disabled the plaintiff; injuries to her right knee; 
injuries to back and neck; compression of her chest~ result-
ing in pain and great discomfort t9 the plaintiff, and also 
resulting in an abnormal physical condition of her chest; 
bruises, contusions and lacerations of ber body; nervous 
shock, resulting in a permanent nervous disorder which has 
prevented the plaintiff from leading a normal and comfortable 
life. 
As a fui-ther direct and proximate result of the negligence 
of the defendant, as aforesaid, the plaintiff has had to give 
up her work at the National Fruit Product Company at ,vin-
chester, Virginia, where she was employed at the time of re-
ceiving the injuries aforesaid; and plaintiff has not 
page 4 } since been able to resume her work due to said in-
judes. Also, as a direct and proximate result of the 
negligence of said defendant, as aforesaid, the :plaintiff l1as 
been compelled to spend large sums of money m obtaining 
medical care and treatment, and in and about an effort to ef-
f cct a cure of the injuries sustained by lier. 
As a direct and proximate result of tbe negligence of the 
defendant, as aforesaid, the plaintiff has sustained damages 
in the sum of twenty thousand dollars ($20,000.00); and other 
wrongs to the plaintiff the defendant did then and there, to 
the plaintiff's damage, in the aggregate sum of twenty thou-
sand dollars ($20,000.00); and, the1·eforeJ plaintiff brings this 
action. 
COUNT II. 
That heretofore, at about six-thirty a. m. on the 14th day 
of October, 1947, Leota C. Scott, the plaintiff, was driving and 
operating an automobile iu a westernly direction over and 
along that certain state hig11way between Boyce and U. S. 
Route No. 50, said highway being designated as Virginia State 
Highway No. 723; that herctof ore, at about six-thirty a. m. 
on the 14th day of October, 1947, the defendant, Donald A. 
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Burke, drove and operated a certain automobile in a south-
ernly direction along a certain private driveway which ex-
tends from the home of Henry J ohm; to said Virginia State 
Highway No. 723; that plaintiff and defendant approached 
the intersection of said private drive\vay and said Virginia 
State Highway No. 723 at about the same time; that it then and 
there became and was the duty of the said defendant, in the 
exercise of ordinary care, to have at all times kept a proper 
lookout for all traffic on said Vhginia State Highway No. 723, 
and particularly to have observed the approach of the plain-
tiff's car from the east, Notwithstanding defendant's duties, 
as aforesaid., but in violation thereof, the said defendant did, 
carelessly and negligently, fail to keep a proper lookout for 
all traffic on said Virginia State Highway No. 723, 
page 5 ~ and failed to observe the approach of the plaintiff's 
car from the east; and in violation of J1is duties, as 
aforesaid, the said defendant did then and there, carelessly 
and negligently, drive and operate bis automobile from said 
private driveway out on to said Virginia State Highway No. 
723; and with gTeat force and violence the defendant did drive 
and operate his said automobile into and against the automo-
bile drh•en and operated by the plaintiff, causing great dam-
age to the automobile plaintiff was driving·, and thereby caus-
ing the plaintiff to snff er serious, painful and permanent 
bodily injuries, and she will continue so to suffer. 
As a direct and proximate result of the negligence of tl1e 
defendant, as aforesaid, the plaintiff susb:iined serious, pain-
ful and and permanent bodily injuries, as aforesaid, for this, 
to-wit: fracture and other injuri<'s to her left knee, which has 
permanently disabled the plaintiff; injuries to her right knee; 
injuries to her back and neck; compression of her chest; re-
sulting in paid and grl'at clis('omfort to the plaintiff, and also 
resulting in an abnormal physical <'Onclition of her chest; 
bruises, contusions and lacerations of her body; nervous 
shock, resulting in a pernument nl'r,·ous disorder which has 
prevented the plaintiff from leading a normal and comfortable 
life. 
As a further direct and proximate result of the negligence 
of the defendant, as aforesaid, the plaintiff l1as had· to give 
up her work at the National Fruit Product Companv at ,vin-
chester, Virginia, where shl' was employed at the time of re-
ceiving the injuries afol'C'!'laid; and plnintiff has not since been 
able to resume her work clue to said injuries. Also. as a 
direct and proximate result of the negligence of said d·efeucl"' 
ant, as aforesaid, t11e plnintiff has hflen compelled to spend 
Jarge sums of money in obtaining mecli('al care and treatment,, 
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and in and about an effort to effect a ('Ure of the injuries sus-
tained by her. , 
page 6 ~ As a direct and proximate result of the negligence 
of the defendant, as aforesaid, the plaintiff has sus-
tained damages in the sum of twenty thousand dollars ($20,-
000.00); and other wrongs to the plaintiff the defendant did 
then and there, to the plaintiff's damage, in the aggregate 
sum of twenty thousand dollars ($2Q,OOO.OO); and, therefore, 
plaintiff brings this action. 
COUNT III. 
That heretofore, at ahout six-thirty a. m. on the 14th day 
of October., 1947, Leota C. Scott, the plaintiff, was riding and 
operating an automobile in a westel'llly direction over and 
along tl1at certain state highway between Boyce and U. S. 
Route No. 50, said highway being designated as Virginia 
State Highway No. 723: that heretofore, at about six-thirty 
a. m. on the 14th day of October, 1947, the defendant, Donald 
A. Burke, drove and operated a certain automobile in a south-
ernly direction along a rertain private driveway which ex-
tends from the home of Henry .Johns to said Virginia State 
Highway No. 723: that plaintiff and defendant approached 
the intersection of said private driveway and said Virginia 
State Highway No. 723 at about the i:mme time; that it then 
and there became and was the duty of the said defendant at 
all times to l1ave his automobile under proper control as he 
drove it along said private driveway toward the public bigh-
way, and it likewise then and there became and was his duty, 
havin~ said automobile under proper control, to Jmve stopped 
llis said automobile an<l tlms to have avoided a collision with 
the automobile operated by the plaintiff when it became ap-
parent to the defendant, or in the exercise of ordinary care 
should have become apparent to him~ that said automobiles 
were approaching the interi;:ection of said private driveway 
and said Virginia State Highwar No. 723 at ahout the same 
time. 
page 7 } Notwithstanding tlie defc:>nclant's duties, aR afore-
said, hut in violation thereof. the said defendant 
did, carelessly an<l negligently, fail to ·have bis, antomobile 
under proper control and, as a consequence, the said defend-
ant failed to brin!r his automobile to a stop upon observinA" 
the approach of tlle automobile driven bv the plaintiff. and 
thus avoid a collision with the automobile operated b~, tl1e 
plaintiff; and in violation of llis duties, as aforesaid, the said 
defendant did tllen ancl there, carelessly and negligently, drive 
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and operate his automobile from said private driveway out 
on to said Virginia State Highway No. 723; and with great 
force and violence the defendant did drive and operate his 
said automobile into and against the automobile driven aftd 
operated by the plaintiff, causing g1·eat damage to the auto-
mobile plaintiff was driving, and thereby causing the plain-
tiff to suffer serious, painful and permanent bodily injuries, 
and she will continue so to suffer. 
As a direct and proximate result of the negligence of the 
defendant, as aforesaid, the plaintiff sustained serious, pain-
ful and permanent bodily injuries, as aforesaid, for this, to-
wit: fracture and other injuries to her left knee, which has 
permanently disabled the plaintiff; injuries to her right knee; 
injuries to her back and neck; compression of her chest, re-
sulting in pain and great discomfort to the plaintiff, also re-
sulting in an abnormal physical condition of her chest; . 
bruises, contusions and lacerations of her body; nervous 
shock, resulting in a permanent nervous disorder which has 
prevented the plaintiff from leading a normal and comfortable 
life. 
As a further direct and proximate result of the negligence 
of the defendant, as aforesaid, the plaintiff has had to give 
up her work at the National Fruit Product Company, at Win-· 
chester, Virginia, where she was employed at the time of 
receiving the injuries aforesaid; and plaintiff has not since 
been able to resume her work due to said injuries. Also, as 
a direct and proximate result of the negligence of said de-
fendant, as aforesaid, the plaintiff bas been compelled to 
spend large sums of money in obtaining medical 
page 8} care and treatment, and in and about an effort to 
effect a cure of the injuries sustained by her. 
As a direct and proximate result of the negligence of the 
defendant, as aforesaid, the plaintiff lias sustained damages 
in the sum of twenty thousand dollars ($20,000.00); and other 
wrongs to the plaintiff the defendant did then and there; to 
the plaintiff's damage, in the aggregate sum of twenty thou-
sand dollars ($20,000.00); and, therefore, plaintiff brings this 
action. 
COUNT IV. 
That heretofore, at about six-thirty a. m. on the 14th day 
of October., 1947, Leota C. Scott, the plaintiff, was driving and 
operating an automobile in a westernlv direction over and 
along that certain state highway between Boyce and TJ. S. 
Route No. 50, said highway being designated as Virginia State 
Highway No. 723; that heretofore, at about six-thirty a. m. 
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on the 14th day·of October, 1947, the defendant, Donnld A. 
Burke, drove and operated a certain automobile in a south-
ernly direction along a certain private driveway which ex-
t<!tds from the home of Henry Johns to said Virginia State 
Highway No. 723; that plaintiff and defendant approached 
the intersection of said private driveway and said Virginia 
State Highway No. 723 at about the same time; that it then 
and there became and was the duty of the said defendant, as 
he approached the intersection of State Highway No. 723 and · 
said private driveway to yield the right of way to the plain-
tiff, Leota C. Scott as she drove and operated said automo-
bile in a westernly direction over and along said State High-
way No. 723. · 
Notwithstanding the defendant's duties as aforesaid, but in 
violation thereof, the said defendant did carelessly and neg-
ligently, fail to yield the right of way to the plaintiff; and in 
violation of the duties, as aforesaid, the said defendant did 
then and there carelessly and neg·ligently, drive his automo-
bile from said private driveway out on to said Virginia State 
Highway No. 723, and with great force and violence the de-
fendant did drh·e and operate his said automobile 
page 9 } into and against the automobile driven and operated 
by the plaintiff, causing great damage to the auto-
mobile plaintiff was driving, and thereby causing tlic plain-
tiff to suffer serious, painful and permanent bodily injnries, 
and she will continue to suffer. 
As a direct and proximate result of the negligence of the 
defendant, as aforesaid, the plaintiff su!=tained serious, pain-
ful and permanent bodily injuries, as aforesaid, for this, to-
wit: fracture and otl1er injuries to her right knee; injuries 
to her back and neck; compression of her chest, resulting in 
pain and great discomfort to the plaintiff, also resulting in an 
abnormal physical condition of her chest; bruises, contusions 
and lacerations of her body; nervous shock, resulting in a 
permanent nervous disorder which has prevented the plain-
tiff from leading a normal and comfortable life. 
As a further direct and proximate result of the negligence 
of the defendant, as aforesaid, the plaintiff, has had to g-ive 
up her work at the National Fruit Product Company, at ,vin-
chester, Virginia, where she was employed at the time of 
receiving the injuries aforesaid; and plaintiff has not since 
been able to resume lier work clue to said injuries. ·Also, as 
a direct and proximate result of the ueglig:cnce of said de-
fendant, as aforesaid, the plaintiff has been compelled to 
spend large sums of money in obtaining medical care and 
treatment, and in and about an effort to effect a cure of the 
injuries sustained by her .. 
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As a direct and proximate 1·esult of the negligence of the 
defendant, as aforesaid, the plaintiff has sustained damages 
in the sum of twenty thousand dollars ($20,000.00); and other 
wrongs to the plaintiff the defendant did then and there, to 
the plaintiff's damage, in the aggregate sum of twenty thou; 
sand dollars ($20,000.00) ; and, therefore, plaintiff brings this 
action. 
EDWARD McC. "WILLIAMS 
J. SLOAN KUYKENDALL 
Counsel for Plaintiff 
LEOTA C. SCOTT 
Received and filed Sept. 14, 1949. 
LORING C. KACKLEY, 
Clerk 
page 10 ~ In the Circuit Court of Clarke County, Virginia:. 
Leota C. Scott, Plaintiff 
v. 
Donald A. Burke, Defendant. 
BILL OF PARTICULARS. 
Responsive to defendant's motion for a bill of particulars 
touching certain items enumerated in said motion, the plain-
tiff herewith furnishes the particulars called for. 
(a) Plaintiff was absent from work from October 14th to 
October 24, 1947, inclusive, as a result of the negligence of 
the defendant of which the plaintiff complains. On October 
30, 1947, plaintiff was compe1led to leave her employment due 
to the injuries sustained by her as a result of defendant's 
ne!!ligence and has not since been able to resume employment. 
Plaintiff is advised that the injuries received by her are of 
such a character as to render her permanently incapable of 
returning to the work in which she was employed on October 
14, 1947, and that she will be incapable of engaging in any 
employment for compensation for wl1ich she is trained and 
fitted. 
(b) Plaintiff's ave1·age hourly wage at the time sl1e was 
injured on October 14, 1947, was Sixty-two Cents (62c) per 
hour and the average hours that she worked per week were 
fifty ( 50) to fifty-six ( 56) hours. 
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(c) Account Date Paid Amount 
Winchester Memorial Hospital Oct. 14, 1947 $15.00 
X-Ray of chest 
Winchester Memorial Hospital Nov. 10, 1947 10.00 
X-Rays of left knee 
Winchester Memorial Hospital Feb. 7, 1948 7.50 
X-Ray of knee, left-check 
Winchester Memorial Hospital Sept. 18, 1948 10.00 
X-Rays 
Page 11 ~ Account Date Paid Amount 
E. Willis Lacy, Jr., M. D. 
Professional Services: 
Mar. 3, 1948 S 3.00 
Mar. 30, 1948 2.00 
May 12, 1948 10.00 
May 14, 1948 5.00 
June 11, 1948 2.00 
$22.00 
(Estate of) Charles 0. Dearmont, M. D. 
Professional Services (Not Yet Paid) 
Oct. 14, 1947 10.00 
15, 1947 4.00 
18, 1947 4.00 
25, 1947 4.00 
31, 1947 4.00 
Dec. 2, 1947 4.00 
Jan. 12, 1948 4.00 
Aug. 10, 1948 4.00 
$38.00 
Winchester Memorial Hospital 
Hospital Account in Ad-
vance May 7, 1949 42.00 
Winchester Memorial Hospital 
Hospital Account June 16, 1949 79.30 
Winchester Memorial Hospital 
X-Ray June 16, 1949 15.00 
Bradford A. Bennett, M. D. July 29, 1949 
Professional Services-
$175 Paid on Accowit 98.00 
D. W. J. Tobin 
Professional Services Sept. 30, 1948 10.00 
Drs. Groover, Christee and 
Merritt 
X-Ray service to knee to 
Leota C. Scott (9-30-48) June 9, 1949 10.00 
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Note: Of the total amount paid to the Winchester Memorial 
Hcspital and Dr. Bradford A. Bennett $184.50 was paid under a 
hospitalization plan policy carried by the husband of the Plain-
tiff. 
(d) Itemized damages: Doctors and hospital bills $433.80; 
loss of earning capacity, pain and suffering, $19,566.20. 
LEOTA C. SCOTT, 
By: Counsel. 
page 12} ED"WARD McC. ,vILLIAMS 
Berryville, Virginia. 
J. SLOA.i.~ KUYKENDALL 
Winchester, Virginia 
Counsel for Plaintiff 
Received and filed Sept. 14, 1949. 
LORING C. KACKLEY, 
Clerk 
page 13 ~ It was then stipulated by counsel for both plain-
tiff and defendant that the plea of not guilty and 
the counter claim heretofore filed bv defendant should be re-
filed, and the counter claim shoull be considered a counter 
claim against the amended declaration, and the plea of not 
guilty shall be considered as a plea of not guilty to the 
amended declaration. 
Counsel for plaintiff and defendant then signed the stipu-
lation. · 
J. SLOAN KUYKENDALL, 
Counsel for Plaintiff. 
HARlUSON, BENHAM & THOMA, 
Counsel for defendant 
By: H. K. BENHAM 
page 14 } In the Circuit Court of Clarke County, Virginia. 
Leota C. Scott, Plaintiff 
v. 
Donald A. Burke, Defendant 
COUNTER CLAU.L 
. The defendant, Donald A. Burke, comes and states as fol-
lows his grounds of defense: 
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1. Said defendant comes and says, in addition to his plea 
of general issue hereto£ ore filed, that he is entitled to recover 
his damages of the said plaintiff, and he, the said defendant, 
for cross-claim against the said plaintiff, as is his right pur-
suant to the provisions of the Code of Virginia, complains 
of the said plaintiff as follows; to-wit: 
That heretofore, at about six-thirty A. l\f. on the 14th day 
of October, 1947, Donald A. Burke, the defendant, was driv- · 
ing an automobile in a southernly direction along a certain 
private drive~vay, which extends from the borne of Henry 
Johns to State I;Iighway No. 723; and at the same time, plain-
tiff, Leota C. Scott, was dri'ving an automobile in a westernly 
direction or .along the State Highway No. 723 from Boyce to-
ward the intersection of said private lane and the said high-
way; that at the time the weather was foggy and visibility 
poor; and that just before defendant's automobile reached 
the said highway0 and before it had entered the same, def end-
ant brought his said automobile to a stop to permit plaintiff's 
automobile to pass before defendant attempted to enter the 
said highway; and that it then and there became tl1e duty 
of the said plaintiff (1) to have observed the ap-
page 15 ~ proach of the automobile of the said Donald A. 
Burke; (2) at all times to have her automobile un-
der proper control as she drove it along said highway; (3) to 
use due care to drive the automobile operated by plaintiff upon 
the highway; (4) not to negligently allow the automobile 
driven by plaintiff to leave the said highway, enter the said 
private driveway and collided with the automobile driven and 
owned by defendant; 
That notwithstanding her said duty, as aforesaid, and in 
violation thereof, tl1e said plaintiff, while defendant's auto-
mobile was parked off the said l1ighway in the said lane and 
waiting for tl1e plaintiff to pass the said intersection, saicl 
plaintiff did carelessly and negligently (1) fail to observe the 
approach of the automobile of said Donald A. Burke; (:2) 
fail to have her said automobile under proper control as 
she drove along the said highway; (3) failed to use due care 
in driving the automobile operated by plaintiff upon tlle bigh-
way; (4) negligently allowed the automobile driven by her 
to leave the said highway and enter the said private driveway 
and collide with the automobile driven and owned by defend-
ant; and with great force and violence the plaintiff did drive 
and operate the said automobile into and against the automo-
bile of defendant whicb was parked in the said lane, causing 
great damage to the automobile driven and owned by the 
defendant; and as a direct and proximate result of said neg-
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ligence of the plaintiff, as aforesaid, the defendant suffered 
damages to his automobile in the amount of $193.80, as will 
more particularly appear from an itemized statement hereto 
attached and made a part hereof, and did further suffer dam-
ages for the loss of the use of said automobile for a period 
of sixty days, the fair value of such loss of use being $120.00. 
And as a direct and proximate result of the negligence of 
plaintiff as aforesaid, the defendant has sustained damages 
in the sum of $313.80. "Wherefore defendant files this counter-
claim of trespass on the case. 
page 16 ~ DONALD A. BURKE, 
By: HARRISO~, BENHAM & THOMA, 
Counsel. 
By H. K. BENHAM. 
Parkway Chevrolet, Inc. 
125 S. Royal A venue 
Front Royal, Va. 
Mr. Donald Burke 
Front Royal, Virginia 
Detail 
Replace Left front fender and refinish 
Replace left fender cap 
;:3 fender moulding 
3 fender cap moulding 
1 sill moulding and clips 
1 rocker panel left ( inner & outer) 
1 door assy. left 
1 door glass left 
1 upper door hinge left 
1 lower door hinge left 
l rocker panel extension front 
1 floor pan brace left side 
1 left fender skirt rear 
1 fender brace 
l Hood hinge left 
1 door window regulator 
2 rear motor mountings 
2 front motor mountings 
May 3, 1948. 
Amount 
Parts 
19.55 
3.15 
3.45 
3.45 
3.50 
6.60 
38.55 
8.()5 
2.60 
2.60 
2.30 
1.00 
2.00 
.25 
1.45 
3.75 
2.30 
2.90 
108.05 
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Straighten floor pan & left side of body 
Replace parts and refinish door 
page 17 } Replace fender and fender cap 
Replace rocker panel 
Align hood 
Total Parts 
Total Paint 
Total Labor 
Less 50.00 deducible 
COPY 
1 
Received and Filed December 17, 1948. 
Paint Labor 
35.00 
12.00 
1.70 12.00 
.25 19.80 
5.00 
1.95 83.80 
108.05 
1.95 
83.80 
193.80 
50.00 
$143.80 
LORING C. KACKLEY, Clerk. 
page 18 } In the Circuit Court of Clarke County, Virginia. 
Leota C. Scott, Plaintiff, 
v. 
Donald A. Burke, Defendant. 
PLEA OF NOT GUILTY. 
This day came the defendant, Donald A. Burke, by his at-
torneys, and said defendant did say that he was not guilty 
of the premises in this action laid to his charge in the manner 
and form as the plaintiff hath complained and of ~his he puts 
himself upon the country. 
DONALD A. BURKE, 
By: HARRISON, BENHAM & THOl\fA, 
Counsel. 
By H. K. BENHAM. 
Received and Filed Dec. 17, 1948. 
LORING C. KACKLEY, Clerk. 
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page 19 } In the Circuit Court of Clarke County, Virginia. 
Leota C. Scott, Plaintiff, 
v. 
Donald A. Burke, Defendant. 
PLEA OF NOT GUILTY. 
15 
· The said plaintff, Leota C. Scott, by her attorneys, comes 
and says: that she is not guilty of the premises in this action 
laid to her charge, in the manner and form as the defendant 
bath complained in his counter claim. And of this the said 
plaintiff puts herself upon the country. 
LEOTA C. SCOTT, 
By J. SLOAN KUYKENDALL, 
Counsel. 
EDWARD McC. WILLIAMS, 
Berryville, Virginia. 
J. SLOAN KUYKENDALL, 
Winchester, Virginia. 
Counsel for Plaintiff. 
Received and filed Sept. 14, 1949. 
LORING C. KACKLEY, Clerk. 
page 20 } Virginia : 
In the Circuit Court of Clarke County. 
Leota C. Scott, Plaintiff, 
'V. 
Donald A. Burke, Defendant. 
Clarke County Court House, 
Berryville, Virginia, 
Wednesday, September 14, 1949. 
The above-entitled matter came on for trial, pursuant to 
notice, at 10 o'clock a. m. 
Before: Honorable Elliott Marshall, Judge. 
Appearances: Ed,vard McC. Williams, Esq., Berryville, 
Virginia, and J. Sloan Kuykendall, Esq., Winchester, Vir-
ginia, Attorneys for the Plaintiff. 
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H.K. Benham, Esq., ·winchester, Virginia, and J. Edward 
Thoma, Esq., \Vinchester, Virginia, Attorneys for the. De-
fendant. 
page 21 ~ PROCEEDINGS. 
~fr. \Villiams: Your Honor, I move that the witnesses be 
excluded. 
(The witnesses were called and duly sworn.) 
Judge irm:shall: All witnesses in the case except the parties 
themselves arc excluded from the courtroom during the hear-
ing of the evidence. If any of the witnesses come into the 
courtroom during the hearing of the evidence, those witnesses 
will not be permitted to testify in the case. 
(Opening statements were made by each side.) 
Whereupon, 
JESSIE C. TINSMAN, 
was called as a witness on behalf of the plaintiff, and having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION. 
By l\Ir. \Villiams: 
Q. l\Irs. Tinsman, will you tell the jury whether or not you 
were in an automobile driven by your sister, l\Irs. Scott, on 
the road between Boyce and \Vinchester on the morning of 
October 14th, 19477 
A. Yes, sir. 
<i. For what purpose were you on the highway that morn-
ing? . 
A. I was going to work at the National Fruit. 
Q. \Vhat automobile were you driving in 1 
A. \Vell, it's my nephew's ·car. l\Iy sister was 
page 22 ~ operating it. 
· Q. All(] was anyone else in the car besides you 
and your sister Y · 
A. :Mrs. Spindle. 
Q. \Vhere bad you joined your sister? 
A. At her house. 
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Q. And where is that! Tell the jury. , 
A. ,v ell, it's on the-it's the third house afte~ you cross 
the river bridge, on your left. 
Q. At Berry's Ferry? 
A. At Berry's Ferry on Route 50. 
Q. Now, as you passed along the highway between Boyce 
mid The Apeccan, can you tell the jury approximately the 
time of the morning that it was f 
A. "Tell, I would say around 20 minutes till six. 
Q. And what was the condition of the weathed 
A. It was fog. 
Q. How about the light? ,vas it lighU Had daylight come? 
A. vVell, it wasn't exactly daylight because the fog had 
made it seem like it was dark. 
Q. ·,vm you state whether or not your car was being oper-
ated with lights j · 
A. Yes, sir. 
Q. Now, as yqu approached that place that's commonly 
known as The Duck Farm where a roadway leads off in .u 
northerly direction from the highway that you were driving 
on, will you tell the jury at about what rate of 
page 23 ~ speed your sister was driving the car f 
A. I would say 20 miles an hour. 
Q. Will you state whether or not you were having any 
difficulty with vision and seeing out of the cad 
A. Because of the fog, on my side of the windshield it was, 
and I couldn't see very well, so I asked my sister to stop so 
we could clear off on my side too. 
Q. Your car was only equipped with one windshield wiper 1 
A. Yes, sir. 
Q. And where was that that you stopped, do you recall? 
A. It was beyond Boyce. 
Q. In between Boyce and the place where this accident oc-
curred! 
A. Yes, sir. 
Q. Now, when you got to the entrance to this Duck Farm 
place can you state what side of the road your car was being 
operated on f 
A. '\Ve were on her side of the road. That would be the 
right, wouldn't it? I don't know anything about driving. 
Q. ,vm you now tell the jury what occurred, if anything, 
when you got to the entrance to that place that I have spoken 
on 
A. ·wen, both of us was naturally looking for anything that 
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would be any car on the road in the fog, and we 
page 24 } didn't see any car in sight, and all of a sudden the 
car was in f rout of us and we didn't see no lights 
until they was on the opposite side of the road from us, the 
car lights. 
Q. Now, were you looking? 
A. Yes, sir. 
Q. Carefully! 
A. Very carefully. 
Q. Now;what happened, then, between your car and this 
one that appeared in front of you T 
A. ,vell, when· the cat· pulled across the road, why, naturally 
our car struck it. · 
Q. ,v as there any time in between the time that this car 
pulled across the road in front of you and the time that you 
struck t Did your sister have any opportunity to do any-
thing? 
A. No, sir. 
Q. Do you know whether or not she applied tl1e brakes T 
A. Yes, she applied the brakes. 
Q. And did a collision then occur between the two cars Y 
A. Yes, sir. 
Q. Now, will you tell the jury as well as you can what you 
next recall l 
A. After the collision ? 
Q. Yes, ma 'am. 
A. Well; the next thing I remeber was I tried to get myself 
· loose from where the seat had been tore loose, and 
page 25 } I was trying to get myself loose out of the car. 
And then I got out and went around to try to get 
my sister out or help her out, see how bad she was hurt. And 
she was pinned in under the steering wheel, and I couldn't 
get her out by myself. So I had to call on the other party to 
help us then. 
Q. Now, who ,vas the driver of the other carY 
A. :Mr. Burke. (J. And do you know who he had with him, if anyone? 
A. There was two other gentlemen with him but I. don~t 
know who they were. l\Ir. Johnson was one of them. I recall 
]1earing his name there. 
Q. And what was done with your sister when she was re-
moved from the cad 
A. ,vell, they took her out of the car and tried to stand 
he1· on her feet, and 1· asked them please not try to stand her 
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on her feet because I realized she was hurt so bad she couldn't 
stand up. And then they took the seat out of the car and laid 
l1e1· on that. 
Q. Well, now, did you see anything occur after that with 
1·cgard to the cars 7 1,V ere either of the cars moved 7 
A. Yes, when I called the gentlemen to help me to get my 
sister out of the car they were moving their car back out of 
the highway. 
Q. Where toi 
A. Back into the drive. 
page 26 ~ Q . .And where did the collision occur? Was it 
on the highway or in the driveway? 
A. Oh, it was up in the highway. It was. on the hard sur-
face. 
Q. Did your sister turn her car into the driveway? 
A. No, sir. 
Q. Did she have any reason to turn in there 1 
A. No, sir. 
Q. Did you see your car moved after the accident! 
A. No, I didn't see our car moved. 
Q. Where was it after the accident, if you can recall! 
A. Well, it was still sitting up on the hard surface when 
the doctor left there taking us to the hospital. 
Q. How long was it before a doctor cameY You were able 
to get a doctor there 1 
A. Well, I really don't know. It wasn't but a few minutes 
till the doctor got there, but he said he had trouble getting 
there himself, it was bad driving for him, too. (J. And who was that Y 
A. The doctor? 
Q. Yes. 
A. Dr. Dearmont. 
Q. Do you happen to know whether he is living today? 
A. I am sorry to say he isn't. 
Q. Where were you seated in the car, Mrs. Tinsman 7 
A. Front seat. 
page 27 } Q. By the side of your sisted 
A. Yes. 
Q. And where was Mrs. Spindle seated f 
A. In the back. 
Q. Do you happen to know on wl1at side she was seated 
in the back? 
A. Well, I think she was sitting right in between, just about 
20 Supreme Court of Appeals of Virginia 
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the center of the seat so she could see over our shoulder "Jr 
see in between the two of us. 
Q. You are not sure of that? 
A. Yes, I am positive that's where she was. 
l\Ir. \Villiams: Your witness. 
CROSS EXAMINATION. 
By Mr. Benham: 
Q. How many people were in your car at the time of the 
accident; Mrs. Tinsman Y 
A. Three. 
Q. They were l\Irs. Scott-
A. Mrs. Scott, Mrs. Spindle and myself. 
Q. Is Mrs. Scott any relation to you 1 
A. My sister. 
Q. Is the other lady any relation to you 7 
A. No, sir. 
Q. Do you know about wl1ere it was that you 
page 28 ~ stopped to clean the windshield off T 
A. Not-I wouldn't say exactly where it was. 
Q. The windshield sort of got fogged up, is that it Y 
A. Yes, sir. 
Q. It wasn't ice, it was just fogt 
A. Yes, sir. 
Q. But kept you from seeing very well? 
A. Yes, sir. 
Q. You say your car had its lights on! 
A. Yes, sir. 
Q. And you were traveling about 20 miles an hour, accord-
ing to you? 
A. Twenty, yes. 
Q. Do you know how to diive f 
A. No, sir. 
Q. Don't know a great deal about driving¥ 
A. No, I don't know how to drive. 
Q. When did you first see this car that was driven by l\Ir. 
Burke? 
A. Moving across the highway in front of our car. 
Q. You didn't see it as it approached from the rigI1t at all? 
A. No, sir. 
Q. And could you see it very plainly wben you first saw it, 
or you saw the lights coming across 7 
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page 29 ~ A. I didn't see the lights until they were on the 
opposite side of the road from our car. 
Q. On the left 1 
A. Yes. 
Q. ,vhen the lights .were on the left, that's when you first 
saw the car f 
A. Coming up from Boyce, yes, sir. 
Q. In other words, the Scott car had gotten across the road 
on the left side from you when you first saw these lights, is 
that rigl1U 
A. Well, you see, we were going to,vards Winchester, and 
then when the car curved across in front of us his lights were 
shii~ing t~nvards Boyce. 
Q. And when they started shining towards Boyce that's 
·when you saw them Y 
A. That's the first I seen them. 
Q. That's what I mean, that's the first you saw them. 
A. No, sir, he was on the opposite side. I think he had 
intended to go-
Q. He headed toward Boyce 'I 
A. He pulled directly in front of our car. 
Q. And headed toward Boyce? 
A. Yes. 
Q. Then what did you mean that he was on the opposite 
side? 
page 30 ~ A. The lights of his car were shining-
Q. From the opposite side of the road Y 
A. -across in front of our car. 
Q. But he was right in front of you coming towards you 
when vou saw him first 1 
A. .At an angle. 
Q. ,v as he pulling from the left towards you, or pulling 
just straight towards you, or more towards the right? 
A. It was an angle. 
Q. But he was coming towards you when you hit, you all 
just smashed right up together? 
A. ,v eII, it wasn't a head-on collision. 
· Q. It was not a head-on collision f 
A. No, sir. 
Q. ,vhat part of your car stmck his .car, or collided f "Which 
part of your car collided? 
A. ,Veil, it was the left front bumper and the left front 
light and fender and wheel. 
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Q. The left front part of your car collided with what part 
of his car1 
A. ·with the front fender and the door. 
Q. Left front fender, or the right front fender7 
A. From the way he was coming out? 
Q. Yes. 
A. ·wen, that would have been his-
Q. 1Vas it on the side that the driver sits? 
page 31 ~ A. Yes, sir, it was, because the first thing I seen 
after that was I was staring right at Mr. Burke. It 
was on the driver's side. 
Q. It was on his side of the car-both the drivers' sides? 
It was your left side and his left side, the door, is that right? 
A. Yes, I guess it would have been his left. 
Q. Your car was still occupying the hard surface of the 
highway when you left, was it f 
A. Yes, sir. 
Q. Did you make any measurements or get out and tell 
where your car was, exactlyf 
A. No, sir. 
Q. You were hurt a little bit, we1·eu 't you? 
A. Yes, all of us were injured, and Dr. Dearmont· thought 
t.hat my sister was hurt so bad that it wouldn't do to wait to 
call the ambulance, so he took us right on to the hospital. 
Q. He took all of you to the hospital? 
A. Yes, sir. 
Q. And you were right worried about your sister, weren't 
you? 
A. Naturally, I was. 
Q. You weren't as interested in finding out where the cars 
were as in getting her to the hospital Y 
page 32 ~ A. Well, naturally. 
Q. Now, you say you believe that your sister ap-
plied the brakes when she saw this car coming? 
A. Yes. 
Q. ,Vhen clid she first apply them? How long before the 
accident occurred? 
A. Well, I don't know. It's like I told you about driving, I 
clon 't know the distance on measuring things. 
Q. Did she skid any? Did she apply them as hard as she 
could, or did she apply them lightly? 
A. I imagine she put them on pretty lively. 
Q. You could feel the car slowing up, or could you see her? 
How did you know she was putting on the brakes T 
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A. \Vhen you jamb on the brakes you could feel a sudden 
jerk. 
Q. How far from the car were you when she put on the 
brakes! · 
A. I don't know. 
Q. You don't know exactly where you were when you first 
saw the car approaching? 
A. "\Ve were right close to the drive, but I don't know just-
when it comes to measurements I wouldn't be able to say. 
Q. Did you see the driveway before you got there Y 
A. You could see the gravel there. If you remember, that's 
-at that time it was a right smart of a blind driveway. 
Q. And you could see the gravel before you got 
page 33 } there 7 
A. Yes, you could see that. 
Q. How far back f 
A. Well, I-it was just a short distance, because we were 
close to the driveway. 
Q. You ·saw the driveway before you saw the cad 
A. Yes, you could sec the driveway. 
Q. Before you saw this approaching carT 
A. "\Vell, certainly the car lights wasn't shining in the drive-
way, he just dashed across the road in front of us. 
Q. As you were dl'iving up the road you saw this driveway 
and then you suddenly saw a car in the road, is that correcU 
A. Yes, sir. 
Q. Did the accident throw your car at all, or did your car 
come to a dead stop, or what happened to your car after the 
accident? 
A. I don't know if it had moved the back part of the car 
or not. The crash. on the front of the car was enough for 
me. I don't know what happened to the back. 
Q. And you clicln 't notice afterwards where the back end of 
the car was in the road? 
A. No, I didn't get out and look at that. 
Q. Do you know where your car was in the road after the 
accident at all? 
A. It was on the hard surface. 
Q. In the middle or left, or how far it had been 
page 34 } thrown to f 
A. It was on the right and it was on her side. 
She wasn't on the white line. 
· Q. She was still on her side after the accident? 
A. Yes, sir. 
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Q. How far up the road could you see that morning! 
A. ,v eu, I don't know just how far you could see. The. 
fog was bad and I wouldn't say just how far you could see. 
Q. And then your windshield was kind of blurred, too f . 
A. Yes., sir . 
. Q. Now, Mrs. Tinsman, you have brought suit against Mr. 
Burke also, bave you not, for your injuries f 
A. Yesf sir. 
Q. And that suit is still pending and has not been tried f 
A. No, sir. 
Q. And how much damages are you seeking 'l 
Mr. Kuykendall: I don't think that is a mateiial consid-
eration before this jury. 
Judge Marshall: Objection is overruled. 
Mr. Kuykendall: Exception noted. 
Judge Marshall : Exception noted. 
By Mr. Benham: 
Q. What is the amount of your suit? 
A. What, mine f 
page 35 ~ Q. Yes, how much m·e you seeking to recover in 
your suit 7 How much money Y 
A. Six thousand. 
Q. Mrs. Tinsman, as you said, you couldn't see very well 
and the windshield was blurred, foggy mo ming. ArP- you 
sure you could tell where your car was on the road before the 
accident, before you got oitU 
A. Yes~ sir. 
Q. Don't you remember about 40, 50 feet from the time you 
first saw this car that you started bearing to the right to try 
to miss itY 
A. And was off the hard surface Y 
Q. No, that you started bearing to the right. Di.dn 't your 
sister try to pull to the right to get away from itf 
A. From what Y 
Q. To miss this car. Didn't she try to pull her car slightly 
to the right to miss it f 
A. No. 
Q. You don't remember that 1 
A. She didn't do it. 
Q. She did not Y She just drove right straight on into the 
car Y She didn't try to avoid it by either turning right or to 
the left? 
A. She didn't have a cl1ance to. 
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Q. Sl1e had a chance to put on the brakes, didn't she 7 
A. Naturally, anybody that drives I think will 
page 36 ~ automatically do that before they realize what they 
are doing. 
Q. Now, she has to take her foot off the gas and put it onto 
the brake. Now, couldn't she have turned to the right or to 
the left to avoid the accident t 
A. I don't know what she could have done. I don't drive 
a car. 
Q. And you don't remember her pulling to the right just· 
before the accident to try to avoid it 1 
A. No, sir. 
Q. As a matter of fact, didn't she pull to the right and her 
right wheels go off the road 1 
A. No, sir. 
Q. And drive into this driveway! 
A. No, sir. 
Q. You deny it f Did you notice the fence in the driveway 
after the accidenU 
A. On our way back from tlie hospital, yes. . 
Q. And did you notice there was a board fence on both· 
sides of the road going into the driveway f 
A. I noticed there was a board fence where Mr. Burke's 
car was. 
Q. Didn't you notice that board fence had been broken 7 
A. I didn't notice that. until Dr. Dearmont called my atten-
tion to it. 
page 37 ~ Q. Dr. Dcarmont showed you that broken fenceT 
A. He called my attention to the broken board~ 
yes, sir. 
Q. Then you did notice that tlie f cnce had been broken 7 
A. There was a broken board. 
Q. Isn't it a fact that after the accident the Burke car was 
pushed back from where the accident O<'curred into this fence? 
A. Do You mean did her car cause the fence to be broken? 
Q. No, ·1 mean djcln't your sister's car push the Burke car 
back into this fence? 
A. No, sir, l\Ir. Burke moved the car hack himself. 
Q. And his car was knocked tlirough this fence after tlu~ 
accident? 
A. Knocked through the fence? 
Q. Y cs, rig)1t up againi;:.t the fence, this broken place. 
A. No, sir, l\fr. Burke's ear was on the ha rel surface. 
Mr. Benham: Your witness. 
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Mr. " 1illiams: That's all, Mrs. Tinsman. 
('Witness excused.) 
Mr. \Villiams: Mrs. Spinclle, please, Sheriff. 
Whereupon, 
ELVIRA SPINDLE 
was called as a witness on behalf of the plaintiff, and having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION. 
Bv Mr. 'Williams: 
page 38 ~ 0Q. Mrs. Spindle, were you in the car with Mrs. 
Scott riding as a passenger on the morning of Oc-
tober the 14th, 1947, when an accident occurred at the en-
trance to the Duck Farm place in Clarke County? 
A. Yes~ sir. 
Q. "~here had you joined l\Irs. Scott! 
A. In Millwood at my home. 
Q. That was your home! 
A. (Nods.) 
Q. "rhere were you riding in the car, l\Irs. Spindler 
A. In the back sent. 
Q. And on wl1at side of the back· seat were you riding as 
· you drove over the road between Boyce and The Apcc('an? 
A. Right-hand side. 
Q. Mrs. Spindle., what was the condition of the weather 
that morning? 
A. It was very foggy. 
Q. Did you say wl1ether or not it was daylight ns you went 
over that portion of the road Y 
A." It wasn't. 
Q. It was not T 
A. ( Shaking head.) 
Q. Was your car being driven with its lights on? 
A. Yes~ sir. 
Q. Did you say that there was any other diffi-
page 39 ~ culty about the weather that morning?. · 
A. Foggy. 
Q. Now, Mrs. Spindle, as you drove along the road and 
approached that private clriveway that turns off of old Route 
50 to the north and goes to the property called the old Duck 
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Farm, can you tell at approximately what speed your car was 
being operated 7 
A. Twenty miles an hour. 
Q. And can you tell the jury on. what side, where in the 
road it was being driven by Mrs. Scott l 
A. On the right-hand side. 
Q. Can you state whether it was being driven on the hard 
surface or-
A. Yes., sir. 
Q. Was iU 
A. Yes~ sir. 
Q. Tell the jury just what happened when you got to the 
entrance to that Duck Farm property. 
A. Well, I seen lights shining down the road and I leaned 
my head over to see if Leota passed the car, and everything 
happened so suddenly is all I know. 
Q. Were you in the car after tbe accidenU 
A. I got out after the accident. 
Q. I will ask you if you found out who was driving this car 
that you saw in the highway that you collided with. 
A'. Mr. Burke is his name, isn't it t A young f el-
page 40} low. 
. Q. And could you tell where that car came from 'l 
A. No. 
Q. Now, just where was it when yon first saw it? 
A. ,vhen I first saw it the headlights were shining down 
the road, and I couldn't say whether the car was moving or 
whether it was sitting still, but the lights were shining down 
the road. 
Q. Had your car made any turn from the highway'l 
A. No, sir. 
Q. And now can you recall where your car was in the high-
wav after the accident? 
A. w·en, it ,vns l'igbt-nfter the nccid<mt it was right even 
with the driveway. 
Q. Would vou recall whether it was on the hard surface 
of the highwav or wl1ether it was in the drivewavt 
A. It wasn;t in the drive way. • 
· Q. Did vou happen to notice where the Burke car was? 
. A. The 'Burke car was sitting in the road. 
Q. Now, do you recall which way it was headed in the road 
so that you can give the jury your recollection on thaU 
A. After the accident it was l1eaded across the road. He 
had got in the car and backed it back into the fence, and :Mr~ 
Johns said, "That's far enough." _ . 
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Q. Well, now, was that before or after Mrs. 
page 41 ~ Scott was removed from the car? 
A. It was before, I thiuk. 
Q. Did you see Mrs. Scott's car moved 7 
A. No,, I.did not. 
Q. ,vhat was done with Mrs. Scott when she was taken from 
the carY ... · 
A. She was laid on tlie cushion on tbe ground. 
Mr. 'Williams: Your witness. 
CROSS EXAMIN ... i\.TION. 
By Mr. Thoma: 
Q. Do you drive a car, :Mrs. Spindlet 
A. No, sir. 
Q. You say that Mrs. Scott's car was travelling at a speed 
of 20 miles per hour. ,vere you looking at the speedometer! 
A. No, sir. I am a pretty good judge of speed. I am 
afraid to ride in a car that's-
Q. How do you judge the speed of the Scott car on this 
occasion 1 
· A. '\Veil, we was driving slow because it was foggy. 
Q. You were driving slow, but you couldn't say how fast 
you were travelling·, could you, actually, honestly? 
A. Twenty miles an hour. 
Q. Still twenty? \Vouldn 't be twenty-one 1 
A. No, sir. 
Q. You say you saw the lights of the Burke ca1· 
page 42 ~ shining down the road just before the accident. 
Did l\frs. Scott apply her brakes at that timef 
A. Yes, sbe did. 
Q. How do you know she applied her brakes 1 
A. ,vell, most anybody would know, wouldn't they! 
Q. Did the car skid Y 
A. No, sir. 
Q. Or slide? I didn't hear the answer. 
A. I said no. 
Q. ,vhat was the condition of the windshield with reference 
to your visibility, do you recall 7 
A. The windshield was all rigl1t. Stopped down the road 
and wiped the one side off. 
Q. How far could you see ahead of you 7 
A. Well, I don't know just how far I could see ahead of 
me. I conld see far enough to see headlights. 
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Q. You say you saw the lights of this car but you couldn't 
tell whether it was standing still or running. What do you 
mean bv that1 
A. \Ven, I could see the lights but I couldn't tell-I don't 
know whether the car was sitting still or whether it was run-
ning. I seen the lights shining down the road. 
Q. Do you recall Mrs. Scott bearing to the right some 40 
feet before she reached the intersection Y 
A. No, sir. . 
page 43 ~ Q. Do you tell this jury that the Scott car did 
not leave the highway and run on the shoulder of 
the road prior to the accident 7 
A. No, sir, did not. 
Q. Now, right immediately foUowing the accident where was 
the Burke car with reference to the hig]1wayY 
A. Sitting in the road, across the road. 
Q. Across the road j 
A. Headed across the road. 
Q. In the center of the driveway right opposite the center0 
or to the cast or west Y 
A. You will have to make that plainer. I don't know what 
you mean. 
Q. In other words, was the Burke car in the center of the 
highway across the highway right opposite the center of this 
driveway, or was it more towards \Vinchester, or towards 
Boyce! 
A. It was more towards \Vinchester across the road. 
Q. l\Irs. Spindle, have you instituted a suit against Mr. 
Burke1 
A. I don't know what YOU mean. 
Q. Have you brought suit against lir. Burke here for any 
damages for your personal injuries 1 
A. Yes., sir. 
Q. How much are you asking for? 
page 44 ~ A. A thousand dollars. 
1\Ir, Kuvkcndnll: I object to that for the same reason. 
,T udg·e l\Ia rshall : Exception noted. 
l\Ir. Kuykendall: Exception noted. 
By 1\Ir, Thoma: 
Q. :Mrs. Spindle, immncliately following the collision be-
tween Mrs. Scott's car and 1\fr. Burke's car~ in the presence 
of Mr. Burke, ?\fr. ,Johns and 1\fr. :Morley, did ~'OU or did you . 
not make any statement 7 
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. ·· A. Not that I know of. 
Q. l>idn it you make a statement to the effect that every 
morning you drove with Mrs. Scott you were scared to death 1 
A. I did not. 
Mr. Kuykendall: I object to that question. 
Judge Marshall : Objection sustained. 
Judge Marshall: Ge11tlem€in, the last question asked this 
witness has been struck from the reco1·d. Neither the ques-
tion or the ans-wer al'e to be considered by you in passing a 
verdict in th~ case. 
By Mr. Thoma: 
· Q. :Mrs. Spindle, when you first observed these lights of 
the Burke car did thev blind vou f 
A N . . . • J.: o, Sil', 
Q. ,vas your windshield clear at that time? 
A. Yes, sir. 
Q. Can you tell us how long it was before the 
page 45 } collision that you saw these lights? 
A. When I seen the lights I stared up ahead, 
and it was about a half a second. 
Q. ·where were you sitting in the car with reference to tho 
center of the rear seat? 
A. "\Vbere was I setting? 
Q. "¥es. 
A. Ott the right-band side. 
Q. Extt'eme right-hand side¥ 
A. Yes, sir. 
Q. ,yere you talking or carrying on any conversationT 
A. No, sir. 
:Mr. Thoma: That's all. 
].\fr. ·wmiams: That's all, l\Irs. Spindle. 
(Witness excused.) 
lfr. Williams: l\Ir. Ponn, please, Sheriff. 
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was called as a witness on behalf of the plaintiff, and having 
been first duly sworn, was examined and testified as follows: 
DffiECT EXAMINATION. 
By Mr. Kuykendall: 
Q. ·wm you please state your namef 
A. Raymon Ponn. 
Q. What is your age Y 
page 46} A. Thirty- three. 
Q. Where do you live~ Mr. Ponn f 
A. Winchester. 
Q. What is your occupation f 
A. Driver for Greyhound Bus. 
I I; 
Q. How long have you been driving for the Greyhound Bus 
Company! 
A. Eleven years. 
Q. ,vere you employed by the Greyhound Bus Company as 
a driver of a bus on the 14th of October, 1947 'l 
A. Yes, sir. 
Q. Mr. Ponn, at that time did your dutieR require you to 
drive from Winchester to Washington? 
· A. That's right. 
Q. ·what route did you follow from ·winchester to Wash-
ington? 
A. 50, as far as Fairfax. 
Q. Did you take the old Route 50 or the new Route 50? 
A. The old one. 
Q. Will you please state whether you drove your bus 
through Boyce and l\fillwood on that trip. 
A. That is right, I did. 
Q. Do you recall driving a Greyl1ounq bus from Winchester 
. toward Washington on the early morning of October 14, 1947? 
A. Yes. 
Q. Do you recall seeing a car on the road that 
page 47 } you thought you recognized that morning? 
A. I did. 
Q. Do you recall about the hour that you saw this cart 
A. Well, it was between 5 :30 and 10 minutes of six. 
Q. ·wm you tell the jury, if you recall, where you saw a car 
parked on tbe road between Boyce and Cook's garage? 
A. ·wen, it was awfully foggy that morning, and it was 
on the left-hand side of the road, and I just-of course, I 
didn't stop, I just went by and made the remark to the pas-
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senger that was on that I thought that looked like Mr. Scott's 
car. 
Q. Did you know Mr. Scott's earl 
A. Yes, I knew l\Ir. Scott's car, and I made a remark, 
"That looks like his car." I didn't state it was his car. 
Q. ,vho was Mr. ScotU 
A. That's ·wade Scott, a fellow that commuted with me 
from his home to Alexandria. 
Q. He went to work and rode your bus down! 
A. Yes, and I picked him up. 
Q. ,vhere· did he live at that timef 
A. He lived light on the other side of the Shenandoah 
River. · 
Q. Now~ will you please state where this car was in the road 
when you saw iU 
A. "'\Vell, to my best recollection the car was sort of setting 
at an angle, something to that effect (indicating), 
page 48 ~ and of course it was awfully foggy and I was on it 
before I saw it-that is, practically up to tl1e lights, 
and I saw tlle lights and just kept on going. I didn't even 
stop. 
Q. Do you know wlmt part of the road it occupied? 
A. Well, I would say the left front wheel was on the I1arcl 
surface, but I couldn't swear how the rear of the car was set-
ting. 
Q. Did you notice another car tbere 1 
A. I noticed a car setting there, yes. 
Q. Where was it'l 
A. I mean, I just saw the lights of that car, but I couldn't 
say exactly the position he was setting in. 
Q. ,vho was on the bus with you that morning? 
A. Fellow by the name of Jenkins. 
Q. Was anyone else1 
A. No, sir. 
Q. Do you recall the place where you saw this car! 
A. Not the exact lane, no, sir. Not at the time I didn't 
know whicJ1 ono it was, which lane it was. 
Q. "\Vas it east or west of Boyce, towards Winchester from 
Boyce! 
A. Wel1, it was west of Boyce. 
Q. You say it was foggy that morningV 
A. Yes, very fogg'Y, The road was wet. I don't recall 
whether it had been raining or just a mist from tl10 fog. 
Q. Did l\Ir. Scott get on your bus then Iater'f 
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page 49 ~ A. Yes, sir. As a matter of fact, Jenkins and 
I made the remark to him that it looked like his 
wife's car and looked like she may have had trouble over 
there. But he continued his trip on to Arlington, and I found 
out the next morning that they called him that morning and 
lJC had to go back out. 
l\Ir .. Thoma: I object to that, Your Honor. It is not re· 
spons1ve . 
. Mr. Kuykendall: That's all. 
CROSS EXAMINATION. 
By l\fr. Benham: 
Q. You say, l\f r. Scott got on your bus that morning? 
A. Yes, sir. 
Q. And rode with you to \Vashington? 
A. To Alexandria. 
'. t' . 
I~ 
Q. \Vhere did he get on! What place did you stop for 
him1 
A. At his home, which is on the other side of the Shenan-
doah River on the left-hand side of the highway. 
Q. Mr. Scott! 
A. Yes. 
Q. \Vhat car was it that you thought you saw? 
A. I thought it was his car. 
Q. l\fr. Scott's car1 
A. As a matter of fact, what I wanted to state, I thought 
it was his cnr. I thought his wife worked in \Vinchester 
... . and I passed the car every morning along through 
page 50 r there. 
Q. You thought it was but you don't know that 
it was? 
A. No, I couldn't say for certain it was bis car .. 
Q. And you don't know exactly where it was, either, what 
lane it was in? 
A. \Vhich lane? 
. Q. Yes. You said you didn't know which lane it was in, 
1s that correct? 
A. It wns on the left-hand side of the road from me, and 
it's a two-lane highway, very narrow two-lane highway. 
Q. You don't know what lane you saw this car in 7 
.A. No. 
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Q. And you say this car possibly had its left wheel on the 
hard surface but you don't know about the right'l 
A. No, the left front wheel on the hard surface, I know, 
because I swung out to go on down. 
Q. But you don't know where the right wheel was Y 
A. No, I didn't stop. 
Mr. Kuykendall: That's all. 
('Witness excused.) 
Mr. Williams: Mr. V. M. Jenkins. 
Whereupon, 
V. l\I. JENKINS, 
! I 
was called as a witness on behalf of the plaintiff, and having 
oeen first duly sworn, was examined and testified as follows: 
DIRECT EXAi\IINATION. 
By Mr. Williams: 
Q. Mr. Jenkins, you are Mr. V. ~I. Jenkins, arc you not, 
sirY 
page 51 ~ A. Yes, sir, that's right. 
Q. Where do you live, Mr. Jenkins? 
A. I live at Fairfax. 
Q. Did you happen to be on the highway, that is, Old Route 
50, between The Apeccan and Boyce on the morning of Octo-
ber the 14th, 19477 
A. Yes, sh·. 
Q. What were you travelling inf 
A. Greyl1ound bus. 
Q. By whom was that bus being driven, do you know? 
A. Mr. Ponn. 
Q. About what time of the morning did you pass that section 
of the road that I referred toY 
A. I believe it was between 5 :30 and 6 o'clock, somewhere 
round about 10 minutes till 6, or something like that, I imagine. 
Q. Now, will ~·ou state whether or not you came upon a place 
where there had been a collision on the highway on that sec-
tion of the road that morning? 
A. Yes, sir. 
Q. What was the condition of the weather! 
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A. Well, it was kind of foggy. 
Q. Now, can you state at what place that was that had oc-
curred! 
A. Well, it was quite a few driveways through· 
page 52 } there, but I remember it's. a pond of some kind 
tliere pretty close. 
Q. And which way does this driveway turn off? 
1\.. It turns to the right going towards Winchester going 
from this way in. · 
Q. Coming from Boyce to Winchester you turn to the right 
to go into this driveway! 
A. Yes, sir. · 
Q. Now, will you tell the jury whether or not you saw an 
automobile that was recognized by you at that place that 
morning? 
A. Yes, sir, I did. 
Q. ,vhose automobile was itY 
A. It was Scott's-Wade Scott's. 
Q. And are you familiar with his automobile? 
A. Yes, sir. 
Q. Do you know the make an'd model, the year? 
A. '37 Ford. 
Q. And can you tell this jury from your best recollection 
where that car was on the highway with reference to the en-
trance of this driveway that we have ref erred tot 
A. Well, it was-Pd say it was just about-the front of 
this car was just about on the white line almost in front of 
this driveway. 
Q. Wl1ich car do you refer to now! 
A. This was the Ford. This Ford. 
Q. Of Mr. Scott's. 
page 53 } A. Mr. Scott's car, yes. 
Q. You say the front was about even with that 
line. Do you recall where the rear was? 
A. The car was setting kind of on an angle. The right 
rear wheel was almost back to the shoulder of the road. 
· Q. Have you been back there to the scene of that accident 
since to look at it? 
A. Yes. 
Q. Do you recall about when it was that you went back 
tlw~T · 
A. No, sir, I don't know exactly. 
Q. Is that the same place that you saw that the accident 
occurred that you returned to Y 
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A. Yes. 
Q. Can you give an approximation of how long ago it has 
been since the accident 1 
A. About how long it had been since the accident that I 
went back there? 
Q. Yes. 
A. 1Vell, I was back there in just-
Q. About how long ago, approximately? 
A. Well, I guess it has been about since I have been there-
it was some time last spring, back in the ·spring. 
l\fr. ·wmiams: Your witness. 
page 54 ~ CROSS EXAMINATION. 
By Mr. Benham: 
Q. You say you live in Fairfax i 
A. That's right. 
Q. And you were coming from Winchester that morning f 
A. Yes, I lived in "Tiuchester at the time. 
Q. "TJiat sort of day was iU 
A. It was foggy. 
Q. Could you see very far up the road f 
A. Well, no, not too far. 
Q. How far could your bus see up the road Y 
A. ,vell, I really don't know. I'd say maybe you could 
see a hundred feet. 
Q. Where were you riding in the bus? 
A. I was riding in the front seat on the left. 
Q. Behind the bus driver? 
A. Right behind the driver. 
Q. And were there lights on these cars when you came 
along? 
A. No. 
Q. You could sec them about a lmndred feet before you got 
there? 
A. Something like that, I imagine. I don't know exactly. 
Either way. 
Q. Did you see any people there f 
A. No, I didn't. . 
page 55 } Q. Could you see this pond that you speak of at 
that time? 
A. I don't believe so right at the time, no. 
Q. Your bus didn't stop and you get out- and look'! 
A. No. 
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Q. You drove on by 'l 
37 
A. That's right. . 
Q. Now, you could tell this was l\Ir. Scott's car, could you! 
A. Oh, yes. 
Q. How could you tell his car from anybody else's car of 
the same make 1 
A. ·well, I knew his car, I have seen it quite a few times, 
nn<l it-
Q. Could you tell us what distinguished it, what marks it 
had that made you know iU 
A. No, not exactly, anything like that, but I knew the car 
pretty well because I had passed right by his house quite a 
few times and I had seen it. 
Q. You have seen the car as you passed by 'l 
A. Oh, yes, I would see it. 
Q. Had you ridden in the car 7 The only time you have seen 
it was when you drove by t 
A. Yes, I think I have ridden in it. 
page 56 ~ Q. Once, maybe ·1 
A. Yes, I have. 
Q. And you knew the car very well, then 'l 
A. I knew the car very well, yes. I mean, there wasn't 
nnything on it that it didn't seem like would have told very 
well at the time that I saw it that morning, because it seeme<l 
to be pretty well smashed up in front, and if it had been any-
thing that I could have identified it by, I could have done 
it vei·y well there. 
Q. But even though it was mashed up you could stiJl iden-
tify it f 
A. Yes, I could tell the car was-I knew it was Scott's 
car'l 
Q. And you learned about it by passing by there and looking 
at it and riding in it once I 
A. How's that 'l 
Q. I say, you learned to identify it by passing by Mr. Scott's 
house several times T 
A. Yes, I have been by there and I have seen him drivi11g 
it quite a few times different plaees. . 
Q. But you dou 't know any ide1itification on it tliat you 
could judge by? 
A. No, I don't. 
Q. ,vhat kind of car was it? 
A. '37 Ford. 
... 
,I .,.. 
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page 57 ~ Q. Don't '37 Fords look pretty much alike Y · 
A. ,vhat's thaU 
Q. Aren't there a number of '37 Fords Y 
A. Oh, yes. 
Q. Don't they generally look like each othed 
A. Yes, I guess they do. 
Mr. Benham: ThaPs all. 
Mr. ,vmiams: That's all, Mr. Jenkins. 
(Witness excused.) 
·whereupon, 
LEOTA C. SCOTT, 
was called as a witness on her own behalf, and having been 
first duly sworn, was examined and testified as follows: 
DIRECT EXA~IINATION. 
By Mr. Kuykendall: 
Q. ,vm you state your name, please 1 
A. :Mrs. Leota Scott. 
Q. ·where do you live, Mrs. Scott? 
A. I live just about half a mile from Berry's Ferry Bl'idge 
across the Shenandoah River. 
Q. What is your age, ~Irs. Scott? 
A. I am 45. 
Q. What is the date of your birth? 
A. It was January the 12th, 1904. . 
Q. Mrs. Scott, will you please state whether or 
page 58 ~ not you huve been employed at The National Fruit 
Products Company in ,vinchester, Virginia? 
A. Yes, sir, I hnvc. 
Q. How Ion~ have you been so employed Y 
A. Twenty-five years. I have a service pin for that many 
Q. ,vm you plense tell the jury, Mrs. Scott, whether your 
work was seusonal or continuous! · 
A. ·wen, that was-sometimes they would have slack times 
years. 
during the year when it wouldn't be so busy and I would be 
off, and then when they had work we were called back. There 
were times when there were but a Yery few there, may be just 
the foremans, something like that. But we worked in the can-
ning plant, and where I was working, the part I was working in 
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at that time I work there regular when they did start to work, 
but I worked oved in other parts, too. 
Q. ,vm you tell the jury, please, the nature of your work 
theref 
A. ,v ell, the wo1·k I did there was where I was on my feet 
all the time, was walking and stooping down, placing things 
either on the floor 01· reaching as high as I could reach. But 
I was on my feet all the time. 
Q. Now, what kind of work did you dot Just tell the jury 
the character of the work. 
A. At the time of the accident I was stacking cans. 
Q. And will you please state whe(her or not you 
page 59 ~ had to stand while doing that kind of work? 
A. Yes, sir, you have to stand. 
Q. And what other kind of work had you done there 7 
A. Well, I have been supervisor there, and then I have 
worked over in the bottling house. 
Q. And were you required to stand when working over 
there? 
A. Yes, sir, we always stand and was always standing and 
walking. 
Q. Mrs. Scott, how did you get to work at the time you were 
at this place? How did you travel to work? 
A. I was driving to work. 
Q. ·wm you please state whether or not you drove to work 
011 the morning that you received your injuries. 
A. I started to. 
Q. ,vhat was the condition of the weather at that time, do 
you recall? 
A. Well, when we got to Millwood we struck fog there and 
from there on up the road we had fog, but until we got to 
Millwood there was no fog. 
Q. ,Vho was riding with you that day! 
A. J cssie Tinsman and Elvira Spindle. 
Q. Is Mrs. Tinsman your sister 1 
A. Yes, sir. 
page 60 ~ Q. Is Mrs. Spindle related to you f 
A. No, sir. 
Q. ,vhere does she live 1 
A. :Mrs. Spindle lived in Millwood at that time. 
Q. Aud did you pick her up there 1 
A. Yes, sir, at her house. 
Q. ,vhere was your sister riding in the car? 
A. She was on the front seat with me. 
.·~ 
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Q. ,vhere was· Mrs. Spindle riding! 
A. She was on the rear seat. 
Q. Did you have a windshield wiper on your car? 
A. Yes, sir. 
Q. ·wm you please state whether that was in operation 
prior to the collision! 
A. It was. 
Q. ,vas there one on the side that your sister was riding? 
A. There ~vas no ·wiper on that side that my sister was on. 
Q. Do you recall whether your car was stopped after you 
left Boyce and before you had the accident 'I 
A. Yes, sir, we did stop. 
Q. For what' purpose 'I 
A. The windshield seemed to be fogged up on the side my 
sister was driving-was riding on, and we stopped to wipe 
the fog off of her side of the glass, or the shield. 
Q. Now, you started on toward ·winchester, then? 
A. Yes, sir. 
page 61 ~ Q. Now, do you know about how fast you were 
travelling as you drove along the road that mom-
ing? 
A. Oh, approximately 20 miles an hour. 
Q. :Mrs. Scott, will you please tell the jury whether or not 
you had a collision before you got to Cook's Garage 'I 
A. Yes, sir, I did. 
Q. Do you know how far east or west-that is, toward Win-
chester-Cook's Garage is to the place you had this collision f 
A. I wouldn't say for sure. I imagine it's approximatelv a 
half a mile. • 
Q. How long had you been driving that road? 
A. You mean continuously? 
Q. Yes. 
A. About five years. 
Q. You were familiar with it, were you 7 
A. Yes, sir. 
Q. Now, Mrs. Scott, will you tell the jury where you had 
the collision that you spoke off . 
A. It was at the driveway of a place Mr. Johns lived. I 
have heard it referred to as The Duck Pond. 
Q. Now, just tell the jury as you recall what occurred. 
A. As I was driving up the road on the right-hand side a 
car came out from a driveway and crossed at a 45-degree--
cut across the road in front of me. 
page 63 ~ Q. Where did the car come from T 
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A. It came from the drive of ~Ir. Johns. 
Q. Do you know how close you were to the driveway when 
the car came out, or could you estimate1 
A. I don't know just how many-you mean in feet 7 I 
wouldn't know. 
Q. Yes. 
A. There was a mailbox there. I was near the mailbox, 
ancl the cur came by from the driveway. 
Q. And in what way did it come out of the lane? 
A. I would call it a 45-degree for the reason that it came 
and tumed toward Boyce at a 45-degrce curve, or whatever 
you would call it. That is, the way you turned and went to-
ward Boyce. 
Q. Did you see any lights on this car1 
A. Not until I saw it make the turn across the road. 
Q. And then did you see the lights 1 
A. Yes. 
Q. " 7lmt did you do, do you recalU 
A. I put on the brakes. 
Q. Do you know how long it was after that that you ap-
Jllied your brakes that you had the collision 7 
A. ,vhcn I applied the brakes the other car was there and 
there was no place-nothing to do about it. There was a 
crash. I didn't have a chance for the car to stop~ 
page 63 ~ I applied the brakes, the other car was there. 
Q. Now, when your car came to rest do you re-
call what happened immediately after the collision, or not! 
A. No, not immediately after or not, because I think I was 
knocked out. Now, after the collision when I found myself I 
wns slumped o,·er, and I raised up, but I don't know just how 
long thnt was, whether it was immediately or not. 
Q. ,v ere you conscious shortly after this collision or suf-
fering- any pain or discomfort 1 
A. Yes, sir. 
Q. ,vherel 
A. It ,vas pain in my ('hest. I coulcln 't straighten up, 
couldn't stand straight, and my knees were hurted, too. 
Q. Do you know what occasioned this pain in your chest 7 
A. It_ was from the steer wheel. I wns jambed down against 
1lw sfrer wheel. 
Q. And do you recall being taken from the car, then 7 
A. I wns-ycs, slightly. 
Q. You don't know who helped you from the cad 
A. No, sir. 
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Q. ,vhere were you taken, do you know! 
A. No, sir. 
Q. Do you recall being there at the scene of the accident 
at all after you bad been removed from the car 7 
page 64 ~ A. Yes, sir. 
Q. You don't know bow long that was after the 
accident? 
A. No, sir, I don't. 
Q. Now, did you see this car that struck you after the acci-
.dent had occurred 1 
· A. Yes, sir. 
Q. Do you know where it was? 
A. Well, now, where I was lying I could see it looked like 
to me it ,vas sitting back in the drive. 
Q. ,vhere were you lying? 
A. I was lying in the drive, I believe. 
Q. Do you know where yom· car was while yon were lying 
there? 
A. I could sec a part of the car was in the bard part of 
the road, the hard surface, the front part of it. 
Q. Now, Mrs. Scott, as you approached the driveway into 
this Duck Pond Farm do you recall turning down into this 
driveway? 
A. I did not. 
Q. How is that? 
A. I did not do it. 
Q. And in which way were you travelling? 
A. I was travelling west towards ·winchester. 
Q. And on what part of the road were you travelling when 
this car came out of the driveway! 
page 65 ~ A. I was on the right-hand side. 
Q. And where was your car when it was struck? 
A. It was on the right-hand side of the road. 
Q. ,vhat road 1 
A. Why, the road to ,vinchester. 
Q. Now, what was the condition of the weather right at 
that point where this collision occurred! Do you recall 'I 
A. It was foggy. 
Q. Did you have the lights on on your carf 
A. Yes, sir. 
Q. Mrs. Scott, what was the condition, as yon recall, of the 
entrance to that private driveway at that time! 
A. The conditions. 
Q. Yes, how did it appear? 
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A. The fog was right bad right at that place. 
Q. Can you describe accurately or at all the condition of 
the road, of that driveway and the shrubbery and what-not 
around there? · 
.A. There was a-as you come down the driveway there is 
like honeysuckle, weeds, grass growing along on the fence, 
and as you tum either towards Winchester or to Boyce or 
either side of the road there were weeds, honeysuckle, or 
grass, high' grass that would shut off the view. 
Q. Do you know whether there were any fences or trees 
along there 7 
A. Yes., sir, there were fences and trees along 
page 66 } the drive. 
· Q. Did you have any reason or any occasion for 
turning down into that dri:veway that morning? 
..A.. No, sir. · 
Q. Where were you going that morning! 
.A. I was going to ,vinchester. 
Q. To work! 
A. Yes, sir. 
Q. Now, Mrs. Scott, where did you go after you left the 
scene of the accident T 
A. Dr. Dearmont took me to the hospital. 
Q. .And then did you remain there a while, or not Y 
A. I had to stay for a short time. 
Q. Then where did you got 
A. l\Iy brother took me home. . 
Q. Now, Mrs. Scott, will you please tell the jury whether 
or not you have been able to resume your employment or your 
work at the National Fruit Products Company since you re-
ceived the injuries in this accident Y 
A. I have not. 
Q. Will you tell the jurv what injuries you have suffered 
as a result of this collision that von know ofY 
.A. Well, my chest and shoulder and back were injured and 
both knees and left me in enough--! have had to have it op-
erated over already and expect the other to be operated on 
later. 
page 67} Q. Who performed the operation on your left 
kneeY 
A. Dr. Radnor Bennett. 
Q. At Winchester? 
A. Yes, sir. 
Q. Since Dr. Dearmont's death have you consulted any 
other physicians in Clarke CountyY 
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A. Yes, sir. 
Q. Who1 
A. Dr. Osborne. 
Q. Has he examined you thoroughly! 
A. Yes, sir. 
Q. Now, Mrs. Scott, will you please state whether at this 
_time you suffer any pain or inconvenience as a result of any 
injuries yon received in that collision 1 
A. Yes, sir, I do. 
Q. Describe them to the jury. 
A. I tl?,ink you can tell by the way I am sitting it hurts my 
knee to have it up here as I have this one. I have that and 
I have a .pain in my shoulder and in my back. 
Q. Whereabouts in your shoulder? · 
A. Right there in my shoulder (indicating). 
Q. That isn't a continuous pain, is it? 
A. Sometimes it's more severe than others. 
Q. Now, do you have any difficulty with your kneesf 
A. Yes, sir, I can't walk up steps or down steps either. 
Q. Do you have any pain 1 
page 68 } A. Yes, sir, there is a pain all the time. 
Q. ·wm you please tell the jury whether or not 
you have been able to resume your work at the National Fruit? 
A. No, sir., I have not. 
Q. ,vhy is that' 
A. Because I can't-my knees hurt too much to stand up 
on them all day and in walking and stooping as I would have 
to to do the work. I can't do that because mv knees don't 
bend. · 
Q. Do you know of any other employment that yon could 
get that you would be capable of performing for a livelihood 
at this timef 
A. No, sir. 
Q. How mucl1 were you 1·eceiving in pay at the time that 
this injury occurred 1 
A. You mean a day? 
Q. Yes. 
A. Well, $6.20 a day. 
Q. Do you recall the amount per hour that you were being 
paid1 · 
A. At that time 62 cents an l1our. 
Q. "rm you tell the jury whether or not you have been back 
to The National Fruit Products Compan:'\' to see about em-
ployment or try to work since your injury? 
A. I haven't been back. 
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'- page 69 ~ Q. Do you experience any difficulty in doing any 
work or pursuing normal habits as a result of the 
pain in your shoulders and back 1 
. A. Well, I-oh, yes. 
Q. Please indicate what trouble you have. 
A. I have trouble in even to do mv housewo·rk. In sweep· 
ing, when I sweep the floor I can't 11se the broom on account 
of my shoulders. Or even sewing, anything, if I have to sit 
in one position to sew or crochet I would have ·trouble. 
Judge Marshall: Gentlemen, suppose we adjourn until two 
o'clock for lunch. 
('Vhereupon, at 12 :55 p. m., after proper cautioning of the 
jury, a recess was taken until 2:00 o'clock. n. m.) 
AFTERNOON SESSION. 
"Thereupon, 
LEOTA C. SCOTT 
the witness on the stand at the time of recess, resumed the 
stand, was examined and testified further as follows: 
DIRECT EXAl\IINATION (Continued). 
By Mr. Kuykendall: 
Q. Mrs. Scott, I hand you certain bills and receipts s]1ow-
iug the expenses incurred for hospital and doctor bills and 
X-rays and ask if you incurred these in and about obtaining· 
treatment and advice as to your injuries. 
A. Yes. 
page 70 ~ Mr. Kuykendall: I offer these in evidence. They , 
conform to the bill of particulars. 
Judge Marshal: Is there any objection to the ndmission 
in evidence of these exhibits that have just been offered! 
l\Ir. Benham: No, sir. 
(The documents above ref<.>rrecl to were received in evi-
dence as Plaintiff's Exhibits 1-a through 1-h, respectively.) 
Mr. Kuykendall: Now, if Your Honor please, while this 
witness is on the stand we offer in evidence two photographs 
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of the Scott car as Plaintiff's Exhibits 2 and 3 respectively. 
I understand that it is conceded .that this is a photograph of 
the car, but there is an objection to the introduction of this 
evidence as having no relevancy. 
Judge Marshall: Any objection? 
l\:lr. Benham: Objected to as irrelevant. 
Judge Marshall: Objection is overmled. Exception noted. 
(The documents above referred to were received ill evi-
dence as Plaintiff's Exhibits 2 and 3, respectively.) 
Mr. Kuykendall: You may have the witness. 
CROSS EXAMINATION. 
By Mr. Thoma: 
Q. Mrs. Scott, who was the owner of the car that you were 
driving and tlmt was involved in this accident? • 
A. W. B. Thompson. 
page 71 ~ Q. ,v. B. Thompson f 
A. That is, now, I had bargained for it and the 
title hadn't been changed over into my name, so therefore I 
consider him as still the owner, because the title was still in 
his name. 
Q. It was Mr. Thompson's car? 
A. Yes. 
Q. How long had you hacl the car! 
A. I done had that car about three months. 
Q. When you stopped somewhere between Boyce and the 
scene of this accident to wipe off the windshield, which wind-
shield did you wipe off! 
A. I wiped off the part on the right-hand side. 
Q. Is that the side on which your sister was riding! . 
A. Yes, sir. 
Q. "~hat was the purpose of your wiping off that wind-
shield on her side 1 
A. She said she liked to see the road, too. 
Q. Was she assisting you in seeing the road 7 
A. No, I dicln 't need any assi$tance. She only wanted to 
see for her own pleasure. 
Q. It was quite foggy then? 
A. It was foggy. 
Q. She wanted to sec for her own pleasure! 
A. I suppose. 
,. Donald A. Burke v. Leota C. Scott 
Leota C'. Scott. 
47 
Q. Now, when dicl you first observe the lights on 
page 72 } the Burke car 1 
A. Just as it made the turn from the driveway 
across the road, across the highway in front of me. 
Q. How far were you at that time from the intersection f 
A. I was just about where there is a mailbox there. Now, 
I just don't know how many feet, it was in the vicinity of 
that mailbox. 
Q. Did you swerve your car to the right at that point? 
A. No, sir. 
Q. Do you recall swerving your car to the right and onto 
the shoulder of the highway some distance east of the mail-
box? 
A. I did not. 
Q. You did not. Now, after the collision where was the 
Burke cart 
A. The last I remember it was in the highway, at the colli-
sion, because by the time the cars had finished crashing I 
don't think I knew anything. 
Q. Can you tell us the position of your car with reference 
to the center white line at the time of the impact 1 
A. '\Vell, it was on the right-hand side. 
Q. Right-hand side of-
A. Right-hand side of the highway. 
Q. -of tbe white line 1 
A. Yes, sir. 
Q. You are sure of thatt 
· page 73 } A. Yes., sir. 
Q. Can you tell us with reference to that white 
line tlrn position of the Burke car? 
A. '\Vell, the other car was just coming out across the road 
turning toward Boyce. 
Q. How far was that. from the white line f 
A. I don't know. I haven't measured the distance. I 
couldn't tell you that. 
Q. Did you observe the white line at that time when you 
were travelling and approaching the intersection 1 
A. I was going on the right side of the road. 
Q. How did you .determine that you were on the right side? 
'\Vere you following the line 7 
A. I was following the 1·ight-hancl side of tho hard· surface. 
I was not watcl1ing for the white line, I was watching the 
side of the road. 
Q. It was rather difficult to sec a1ong that point, was it 
not? 
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A. Due to the fog, yes. 
Q. ·what did you do immediately following the accident? 
Did you observe the condition of your car'l 
A. When I saw my car I was lying down, and wl1ere I was 
lying I didn't see there was anything the matter with it. I 
couldn't tell. I was seeing the front part on the right side, 
and I couldn't see that tl1ere was anything the mat-
page 74 } ter, and I didn't know there was anything the mat-
. t~r with their car. 
Q. What·_part of your car struck the Burke car f 
A. The left front part. 
Q. What was the extent of the damage to the car that you 
were driving'l 
A. The left front portion of it-I wouldn't just know the 
parts, only the bumper and the headlights, the fender, but 
the parts of the motor I couldn't tell you were damaged, too. 
Q. Would it run after the accident? 
A. No. 
Q. Who towed it away from the scene of the accident T 
A. Mr. Adams, T. G. Adams. 
Q. Where does he reside T 
A. He lives in Winchester, or his station is there. 
Q. You say that you were near the mailbox---
A. Yes, sir. 
Q. -on the north side of the highway? 
A. On the right-band side of the biglnvay, yes. 
Q. As a matter fact, do you deny that your car left the 
highway some 30 or 40 feet east of the intersection and trav-
elled on the shoulder of the road 'l 
A. I was not on the shoulder of the road. 
Q. You were not on the shoulder of the road? 
A. I was not. 
Q. Immediately following the accident you were 
page 75 ~ lying on this cushion on the ground Y 
A. ·when the men got me out of the car they laid 
me on the cushion, but I don't know just how long it wns after 
the collision. 
Q. You didn't take any particular notice as to the position 
of either car at that time, did you Y 
A. As I regained consciousness I could turn my head to 
the right. I could see :Mr. Burke's car, and by looking strnig·]1t 
as I was lying I could sec the front part of my car. 
Q. And you observed thaU 
A. Yes, I saw that. 
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Q. In spite of t.he fact that you were in a semi-conscious 
condition and suffering? 
A. That was after I had regained consciousness. 
Q. ,vas that during the time that you were experiencing 
any pain? 
,4.. Yes, sir. 
Q. You still made those observations? 
A. Yes, sir. 
Mr. Thoma: I think that's all. 
l\Ir. Kuykendall: :Mrs. Spindle. If Your Honor please, I 
recall this witness-
Mr. Benham: If Your Honor please, she has already been 
on the stand and they have dosed their case as to her. 
Judge .Marshall: You object to the admission of 
page 76 ~ any further testimony? 
Mr. Benham: Yes. 
Judge Marshall: Why is this witness recalled? 
Mr. Benham: If Your Honor please, I think we should dis-
cuss that not before the jury. 
(Whereupon, the Court and counsel retired to chambers, 
where the following discussion was had.) 
l\Ir. Kuykendall: I wish to ask this witness whether she 
observed any marks on the highway at the place of the acci-
dent after the collision occurred. She was not asked that 
question when she was on the stand before, because Mr. ,vn-
liams didn't realize that she had made such an observation. 
I did know it and omitted telling anybody at the time. It 
slipped my memory, and I don't see how anybody can be 
prejudiced b~r asking her tlmt question. 
Judge Mai·sliall: The reason for the offering of the testi-
mony is an omission through lapse of memory 1 
~Ir. Kuykendall: Yes, I forgot about it and ?iir. Wil1iams 
I don't think knew about it. 
Did you know about her knowledge of that tire mark? 
)Ir. W'illiams: No, I didn't have any knowledge of it. 
)Ir. Kuvkendall: I did, but omittl'd telling him. ,v e 
haven't taiked to her since she was on the stand, but I would 
like to ask her about it, and very frankly, I forgot it. 
Judge :Marshall: How would you be prejudiced, gentle-
men! 
page 77 ~ Mr. Benham: The witness has been withdrawn 
from the stand. They have no right to recall her 
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for anything that was known at the time or should have been 
known by counsel. Now, the only thing I believe is permis-
sible to recall them for is to have them testifv about some 
new developments in the case since the time they testified. 
Judge Marshall: Oh, vou mean on rebuttal. 
l\Ir. Benham: On rebuttal or what some other witness had 
developed that they didn't know. 
Judge Marshall: That's the rule, but, of course, as I un-
derstand it, the court in its discretion, if counsel has inad-
vertently omitted a question that is pertinent to the issue, 
unless you can show some prejudice by introducing tl1e testi-
mony, can permit it. I overrule the objection. 
(Whereupon, the Court and rounsel returned to the court-
room.) 
Whereupon, 
ELVIRA SPINDLE 
was recalled as a witness on behalf of the plaintiff, and having 
been previoµsly duly sworn, was examined and testified fur-
ther as follows : 
RE-DIRECT EXAMINATION. 
By Mr. 'Williams: 
Q. :Mrs. Spindle, will yon t<.'11 the jury whether or not you 
observed anv mark on the highway after the acct-
page 78 ~ dent that you have testified about Y 
A.. After the accident? 
Q. Yes. 
A. ·well, I don't understand. 
Q. Did you look at the highway to see whether or not there 
were any marks 7 
l\Ir. Thoma: I object. He asked if sl1e made any observa-
tion. 
Judge Marshall: That's a lending question. 
l\Ir. Williams: Perlrnps the witness doesn't understand me. 
Will you read us the question, please 1 
(Whereupon, the last three above-recorci~a. questions and 
answers were read by the reporter.) 
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Judge l\ilarshall : The objection is on the ground of a lead-
ing question, as I unde1·stand it1 and the objection is sus-
tained. 
By Mr. 'Williams: 
Q. Did you look at the highway after the accidenU 
A. Yes, sir. 
Q. '\Yhat did you see? 
A. I seen the car tracks. 
Q. And where were they? 
A. On the hard surface. 
Q. Now., tell this jury just as carefully as you can just 
where on the hard surf ace they were. 
A. Well, they was on the right-hand side of the 
page 79 ~ hard surface road on our side about 25 feet from 
where the other car was where she applied brakes, 
in my judgment of figuring. 
Q. Now, what kind of marks were theyT 
A. Well, car tracks like when you apply brakes it makes 
a mark in the road. 
Q. And how many of those marks were there? 
A. Two. 
Q. And about how far was the northernmost from the edge 
of the hard surf ace, do you recall? 
A. No, I don't. 
l\Ir. Williams: Your witness. 
RE-CROSS EXAMINATION. 
Bv Mr. Thoma: 
· Q. That's where Mrs. Scott applied her brakes 7 
A. Yes. 
'Mr. Thoma: That's all. 
l\Ir. Williams: That's all, l\frs. Spindle. 
c,vitness excused.) 
l\lr. Kuykendall: Mr. Leatherman. 
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DANIELE. LEATHERMAN 
was called as a witness on behalf of the plaintiff, and having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION. 
By Mr. Kuykendall: 
page 80 ~ Q. ·wm you state your name, please f 
A. Daniel E. Leatherman. 
Q. 1Vhere do. you live 1 
A. 609 Tennyson Avenue, \Vinchester, Virginia. 
Q. By whom'are you employed? 
A. National Fruit Products Company. 
Q. Is that in ·winchester 1 
A. Winchester, Virginia, yes. 
Q. ·wm you please state the nature of your employment 
there, your position with that company f 
A. I am director of personnel and industrial relations and 
I am in charge of all of the personnel in the organization. 
Q. Are you in charge of the records of them T 
A. Yes. 
Q. Mr. Leatherman, do you know Mrs. Leota Scott? 
A. I know she is one of our employees. 
Q. Do you have a record in your files in the office of the 
National Fruit Products Company showing how long she has 
been employed there 2 
A. I have. I have that record l1ere, that personnel record. 
Q. Will you please state how long Mrs. Scott was em-
ployed by the National Fruit Products Company! 
A. She was employed from 1923. 
Q. To when? . 
A. Up until October the 30th, 1947. 
page 81 ~ Q. Now, does your record show when she stopped 
working at the National Fruit? 
A. Yes. 
Q. " 7hen7 
A. The last clay that she worked was October 30, 1947. 
Q. Was she actually working there, or was sbe-
A. Well, she came and reported. That's according to her 
personel record. 
Q. Now Mr. Leatherman, what does her 1·ecord show as 
to her rating? 
A. She liad a Grade A rating, which is the highest rating 
that we could possibly give anyone. She was one of the best 
employees that we had. 
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Q. ·what was the character of her wo1·k there Y 
A. She was unloading cans and stacking the cans as they 
come out of box cars and into the canning plant. · 
Q. ·wm you please state whether or not she was required 
to remain standing and to walk in the performance of her 
duties there? 
A. It was absolutely necessary for her to stand all the 
time, and she had considerable walking and stooping to unload , 
the cans out of the box car and put them down on to the tracks 
that go into the canning plant. 
Q. ·wm you please state whether or not :Mrs. 
page 82 ~ Scott has 1·eturned to her employment there at the 
National Fruit since October 1947? 
A. No, sir, she hasn't. 
Q. ·wm you please state whether or not Mrs. Scott had 
earned a position of priority in that company due to' her long 
yea rs of service Y 
A. She had, yes, sir. 
Q. What was that? 
A. If she had returned to work she would have gotten a 
maximum rate of pay, and just before she left we presented 
her with her 25-year-sei·vice pin for excellent work. 
Q. Will you please tell the jury what l\f rs. Scott was earn-
ing at your company in October of 1947 I 
A. Sixty-two cents an l1our. 
Q. And how many hours did she work? 
A. Practically 56 hours a week. 
l\fr. Kuykendall: I believe that's all. 
Mr. Thoma: No questions. 
('Vitness excused.) 
Mr. Kuykendall: Dr. Bennett. 
·whereupon, 
DR. BRADFORD S. BENNETT, 
was called as a witness on behalf of the plaintiff, and having 
heen first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION. 
page 83 ~ By l\fr. Kuykendall: 
Q ... Will you please state your name? 
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A. Bradford S. Bennett. 
Q. ·what is your age? 
A. Thirty-three. 
Q. Where do you live, Doctor? 
A. \Vinchester, Virginia. 
Q. How long have you lived there¥ 
A. Since the first of this year. 
Q. Dr. Bennett, what is your profession? 
A. I practice orthopedic surgery. 
Q. You have an office in ,vinchester, havf' you f 
A. Yes. 
Q. Are you a member of the staff of "\Vincliester Memorial 
Hospital? 
A. Yes, sir. 
Q. Dr. Bennett, will you pJease relate where you obtained 
your medical education and training! 
A. I was graduated from the Medical College of Virginia 
in 1941, Richmond, .Virginia; intemed at the St. J osep11 Hos-
pital, Syracuse, New York in 1941 and then I went into the 
Army for three and a half years in the Medical Corps. 
l\fr. Benham: We ,vaive qualifications . 
. Mr. Kuykendall: I'd like to have it in the recorc. 
Judge Marshall : Proceed. 
Tho "\Vitness: Approximately 19 or 20 months 
page 84 ~ of that time I was on orthopedic service in army 
hospitals. Following dischatge from the Army in 
1946 I was resident in orthopedics at tho Virginia College 
Hospital in Richmonu. 1947 I was resident in orthopedics, 
Crippled Children'~ Hospital, Richmond. 1948, was resident 
in :McGuire General Hospital in Richmond. 1949, commenced 
practice. 
By Mr. Kuykendall: 
Q. \Vill you please explain to the jury wlmt you deal with 
in your specialty as an orthopedic surgeon? 
A. I deal with diseases of the bones and joints. 
Q. Dr. Bennett, do you know Mrs. Leota Scott? 
A. Yes. 
Q. \Vill you please state whctlier she has consulted you 
regarding injuries to her knees. 
A. Yes, she has. 
Q. ·wm you state when she consulted you f 
A. May I ref er to the record? 
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Q. 'What did you find from an examination of l\f rs. Scott's 
knees? 
A. I found that-I made the clinical impression after the 
examination of her knee in the office that she had a torn car-
tilage in the left knee and an injury of the kneecap 
page 85 } of the right knee. 
Q. Will you please state whetl1e1· you had ex-
amined any X-rays regarding her knees . 
.A.. Yes, I had X-rays made, or they were made. I believe 
I ordered them, ordered X-rays made. They were made the 
14th of March. 
Q. Did the X-rays disclose any evidence of injury? 
A. The X-rays were normal, within normal limits. 
Q. And that was due to whatT 
A. Beg pardon f 
Q. Could you tell whether she had any pain or other in-
jury to her knee not disclosed by X-ray1 
A. Yes, these impressions were made by observation and 
examination of the patient. 
Q. And now just describe· what treatment you prescribed 
for the injuries to her knees. 
A. I recommended that the left knee be operated on and the 
medial cartilage or medial maniscus be removed if it was torn 
and the left knee-did I say the left knee T Left knee should 
he operated on and the right knee might perhaps later require 
some surgery of that kind. 
Q. ,vould you please state whether she gave any history_ 
of any pain to those knees prior to the date she was in the 
accident? 
A. She said there had been no previous disability 
page 86 } or injury in either knee. 
Q. Now, did you operate upon the left knee? 
A. Yes. 
Q. ,vhen7 
A. Operated on the left knee May 6, 1949. 
Q. And what did you find when performing that operation? 
A. I found a torn cartilage of the left knee, the medial car-
tilag·e and also found some long, fibrous bands of scar tissue 
that had formed in the knee joint, and those were cut free and 
removed. · 
Q. And what did you do to the torn cartilage? 
A.· Excised it-removed the cartilage. 
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Q. 'What was the purpose of that operation, Doctod 
A. The purpose of that operation was to relieve the sen-
sation of catching, repeated periods of simulated locking of the 
k,iee that the patient complained Qf, and that was relieved.-
Q. How long was l\:Irs. Scott in the hospital for that oper-
ation? 
A. I don't recall the length of time in the hospital I be-
lieve it was approximately 10 days. 
Q. Now, what has been the result following that operation 
to her left knee t What is the condition at present of her left 
knee! 
A. The ·condition of the left knee at present is, for instance, 
· evidence of a healed scar on the antromedial knee 
page 87 F joint. There is still limitation of full motion of the 
left knee. 
Q. To what extenU 
A. The knee is unable to be flexed or bent beyond approxi-
mately 90 degrees. 
. Q. What is the normal 'I 
A. Normal varies in the individual and is usually compared 
with the legs and is approximately 50 or 55 degrees of refrec-
tion. , 
Q. Will you please state whether or not the present con-
dition of the right knee was such that upon motion of it ex-
cess pain would be experienced i 
A. The right knee 7 
Q. Yes. 
A. Yes, the right knee has some changes that you can demon-
strate by examination but you can't show them on an X-ray 
film, and she has, namely, what we call crepitatiou on the 
kneecap. The kneecap has been pushed against the knee. She 
had, I believe, some swelling on one occasion on that knee and 
pain when the kneecap is pushed against the joint. 
Q. Now, Doctor, do you think that she will fully recover 
in that right knee, or is it possible that operation will be 
necessary? 
A. I think it's possible that operation may some time be 
necessary there. 
page 88 ~ Q. And ·for what purpose 1 
A. To take out the kneecap. 
Q. Take out the kneecap 'I 
A. Yes. 
Q. And in what condition will that leave Mrs. ·Scott then 
so far as her right knee is concerned 1 
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A .. It will still leave her .;Iisabled. It is not a procedure 
that's done indiscriminately. It's done to relieve the pain 
and relieve the swelling and lack of function of the knee due 
to those factors. 
Q. And will you please state whether that will further in-
capacitate her for n"ormal life 1 
· A. I can't state whether it will further incapacitate her, 
but I can put it in reverse, that if the condition becomes worse 
it will lessen the chances of her being further incapacitated. 
Q. "\Vill you please state whether or not in your judgment 
the condition in her left knee and her right knee is permanent 
or temporary¥ 
A. They are permanent conditions. 
Q. And to what extent will her use of her knees and her 
legs be impaired as a.result of those injuries1 . 
A. She will not be able to stand for prolonged periods of 
time on her legs without experiencing some difficulty in the 
nature of possible swelling, pain, sense of weak-
page 89 ~ ness of both knees. She is also incapacitated in 
climbing stairs. There is limitation in flex of the 
left knee. There is some pain on the right knee. Exactly 
how much I don't recall, but that incapacitates for average 
occupations of the day. 
<i. Now, Dr. Bennett, Mrs. Scott, prior to these injuries, 
had been employed at The National Fruit Products Company 
in " 7inchester, and the nature of her employment was such 
that she was required to stand during the day and walk and 
bend and stoop in order to perform her duties there. )Vill 
you please state whether in your opinion, based upon your 
study of her condition and your examination of her, she can 
continue with that work. 
A. I wouldn't recommend continuing at an occupation of 
that type. 
Q. Do you think that she will c,·er, in your opinion, be able 
to resume that kind of work f 
A. No, I don't. 
Q. Dr. Bennett, how much was your bill for your services 
np to this present time, not including your bill for testifying? 
A. 2.Iy bill was $125, which included operation and post-
operath·e care. 
Q. And how much is your bill for testifying, for coming 
down here today 1 
A. $50. 
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lfr. Thoma: No questions. 
('Vitness excused.) 
page 90 ~ l\Ir. ,vmiams: Dr. Osborne. 
Whereupon, 
DR. ARCHIBALD OSBORNE, 
'I 
swas called as a witness on behalf of the plaintiff, and having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION. 
Bv l\Ir. Williams: 
·Q. You are Dr. Archibald Osborne? 
A. Yes, sir. 
Q. You are a practicing physician in Clarke Countyf 
A. I am. 
Q. And how long ha,·e you been practicing medicine in 
Clarke Countv 7 
A. Do I have to tell ~·ou that? Began in 1902. 
Q. Are you acquainted with i\Irs. Leota Scott, the plaintiff 
· in this case, this lady here 7 
A. Onlv since March last. 
Q. H°'v did you happen to come into contact with her, 
A. She visited mv office with reference to her knee troubles. 
Q. And did you inake an examination of Mrs. Scott at that 
time? 
A. I did. 
Q. Will you say to the jury, or tell the jury just what your 
examination revealed? 
page 91 ~ A. lfrs. Scott came to me early in l\farch. She 
had a painful, swollen knee and disabled knee. She 
couldn't use her knee properly. She couldn't step more than 
six or eight inches without swinging the knee. Examination 
of the knee showed it to he swollen, painful on motion, and I 
felt that she had a lacerated cartilage of the knee, and that 
was my diagnosis. 
Q. Did you also examine her right knee? 
A. Yes, I did. 
Q. And.do you recall your finding with regard to that? 
A. There was some marginal trouble in that knee around 
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the cap. Very slight, howeve1·. Very little attention we paid 
to it. 
Q. And have you since examined Mrs. Scott with 1·espect 
to pain in he1· back and shoulder? · 
A. Only 1·ecently lirs. Scott called my attention to that. I 
did not examine it except just to have a recitation of her 
svmptoms. 
• Q. And Y<?U made no examination? 
A. No. 
Q. Now, what did you do after the first examination, Doc-
torf What disposition did you make! 
A. I referred her to an orthopedic surgeon in ,vinchester 
hv the name of Dr. Bennett. 
~ Q. Now, Doctor, from yom· examination of this patient, 
Mrs. Leota Scott, will you tell the jury whether or 
page 92 } not, or what disabilities are existent at the present 
time, whether they still exist 1 
A. At the present time-I saw Mrs. Scott just two or three 
davs ago. She had improved very much. She had been oper-
at;d upon by Dr. Bennett. She still does not have perfect 
function of that knee, probably due somewhat to the con-
traction of the muscles above and below the knee. So I say it 
was due entirely to the length of time that she had this trouble 
between the accident and the time I saw her, and she still 
cloesn 't step up very well. She cannot make a normal step in 
climbing tbe steps. 
Q. W'ill you state what in your opinion can be expected of 
that injury in the future, whether or not it is pcrmanenU 
A. I think I'd bave to back off from answering that. I 
don't know enough about it. I did not sec the operation or 
was not present at the operation, and in order to tell you 
from my own experience what I would say is Mrs. Scott would 
probably never be able to engage in prolonged or continuous 
8tanding. Now, I think it's questionable if she'd ever be able 
to recover entirely the effect of those contrncted muscles. 
Unless that joint were pretty badly torn up it would hardly 
be worth while. · 
Q. What about the question of pain in the event of standing 
on her feet in the future f 
A. For long standing I would say, assuming that the car-
tilage was removed-and this has been removed, I 
page 93 } know-the cartilage is a cushion between the ends 
of two bones, is what it amounts to. If that is in-
terfered with, naturally you are interfering with your cushion 
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between those bones, and I don't think she'd be entirely com-
fortable if she stands very long at a time. 
l\fr. Williams: Y om· witness. 
l\Ir. Thoma: No questions. 
(Witness excused.) 
Judge :Marshall: Gentlemen of the jury, it has been stipu-
lated and agreed between attorneys in this case for both 
parties, that the average expectancy of life of a woman forty-
three years of. age is 14.077 years. · 
:Mr. Kuyke\1,d~ll: Plaintiff 1·ests. 
Mr. Thoma: If your honor pleases we have some motions 
we would like to make to the court. 
(Whereupon the Court and counsel reth·ed to chambers, 
where the following discussion was had.) 
Mr. Benham: "\Ve move at this time to strike so much of 
counsel's declarations that do not charge negligence in that 
the defendant failed to give the right of way to the p]aintiff 
by entering the main highway from a side road. In the bill 
of particulars they charge us with failing to keep a proper 
lookout and failing to keep the car under proper control. 
The evidence that they have presented at this time, if be-
Jieved, can only prove that we failed to stop our car before 
going upon the highway. If it was negligence at all it was 
because we entered the highway from a private lane, and it 
was that which caused the accident. There is no evidence 
that we failed to have it under proper control or 
page 94 ~ that we failed to keep a proper lookout. 
Judge ::Marshall: ,vhat is your reply to that, 
l\Ir. Kuykendall! 
llr. Kuykendall: The answer is a jury can find that when 
a person drives from a private drive out onto the main traY-
elled portion of an arterial highway and strikes a car, that 
he either didn't keep a proper lookout or he just deliberately 
ran into the car. . 
(There followed a discussion which is not here tran-
scribed.) 
Judge ~Iarsball: I will overrule the motion. 
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Mr. Benham: Exception noted, with grounds stated. 
(Whereupon, the Court and counsel returned to the court-
room.) 
'Whereupon, 
RICHARD U. GOODE, 
was called as a witness on behalf of the defendant, and having 
been first <luly sworn, was examined and testified as follows: 
DIRECT EXAMINATION. 
l\Ir. Benham: The defendant offers in evidence six pictures 
of the scene of the accident marked for identification Defend-
ant's Exhibits 1 through 6. It has been stipulated between 
counsel that these pictures are taken of the scene of the acci-
dent and also stipulated that they were taken about February 
1, 1949. 
page 95 } (The documents above referred to were received 
in evidence as Def enclant 's Exhibits 1 through 6, 
respectively.) 
l\Ir. Benham: It is stipulated between counsel for plaintiff 
nnd counsel for defendant that plat which I am now intro-
ducing in evidence, marked Defendant's Exhibit 7, is a plat 
of the scene of the aGcident made by Mr. Good, the present 
witness, September 7, 1949. 
(The document above referred to was 1·eceived in evidence 
as Defendant's Exhibit 7.) 
By Mr. Thoma: 
Q. Mr. Goode, what is your occupation¥ 
A. Certified land SUl'veyor. 
Q. 'Where do you maintain your office¥ 
A. At 280 South Braddock Street, ,vinchester, Virginia. 
Q. I hand you a plat and nsk if that is a plat or survey made 
hy you of n section of Old Route 50 that is under discussion 
nt the intersection of the Johns farm 1 
A. Yes, that is correct. 
Q. If you would come over here, Mr. Goode, nnd the jury, 
. . . 
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I will· ask you some questions. Now, i\Ir. Goode,· will' you 
point out. on the plat and inpicate old U. S. 50 Y 
··A. These· two black lines here are tbe edge of the pavement 
of old U.S. 50. 
Q. ,vhat mark, if any, indicates the width of that surface! 
A. I have here, 18 feet width of the-pavement 
page 96 ~ of old U. S. 50. 
. . Q. ,vhat markings, if any, indicate the width of 
the drive,vay 1 . 
· · A. Here I have indicated the width of the driveway 9 1/2 
feet to the edge of the grass, and then to the fence it's 3 1/2 
feet on the west side of the drive and 41/2 feet on the east 
side.. . . . . 
' Q. ·what markings, if any, indicate the width of tlie drive-
way and its intersection with old U.S. Highway No. 50! 
; A. "1' ell, I don't have the full dimension, but I have marked 
off the edge of the pavement in 10/3~, so I have here 10, 20, 
30, and over here 10, 20, 30; So you can see from the edge of 
the grass where the edge of the grass intersects the north 
Qdge of the pavement would be almost 30 there and a little 
more tha11 50 down here. tt would be better than 80 feet along 
the edge·of the pavement wl1ere the grass interse~ts. . . 
Q. What markings, if any, indicate where the 'grass plot is' 
~t. the intersection of the driveway and the highway¥ 
A. "1' ell, this dashed line shows the edge of the grass, this. 
dashed line here and on both sides, and on this side, the 
grass on the west side was 3 1/2 feet from the fence, and over 
here the grass is around 3.8 feet from a sunken place in the. 
ground that is marked "line of old board fence". 
Q. 'Yhut .markings, if any, indicate a mailbox post? 
· · · A. This circle here, "post for mailbox". That's. 
page 97 ~ this point here (indicating). Old post with a new 
mailbox. . · 
Q. How far is that mailbox from the edge of the pavement 
on the north side of the house 1 
A. That is 5.4 feet from the north edge of the pavement 
to the mailbox. 
Q. Does that include any of the gruss plot? 
A. That includes about a foot and a half of the grass. 
A Juror: As I understand, this is the shoulder, is it notf 
The Witness: Yes, they call that the shoulder. 
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By l\Ir. Thoma : 
r: Q. ·what·markings, if ·any, indicate a gap in the fence orr 
the west side of the driveway? . · · · • 
A. Here is the fence on the west side of the driveway in-
dicated by the dashed line where there is an old board fence, 
and right here where I have two little x's in this section h~re-
it is wire fence in that section. , 
· Q. At what angle docs the private driveway intersect the 
road Y • 
· A. At about this angle. On the. acute side· it would be 70 
cleg1·ees. 70-degree angle 011 the 'Vinchester side. It is 20 
degrees more than square on this side. 
. . 
A Juror: Does this line represent the white line in the 
center¥ · 
·The ,vitness: Thci·e is no white line. That line 
page 98 ~ is put in there to show the center of the road. There 
is no white line. 
'· A Juror: Is this·an available space·coming from this dl'ive 
liere into these pickets, is this actually available to travel 
down to this .point. here? 
The ·witness : Yes. 
A Juror: What's the difference from this point to over 
heret · 
· The Witness: A little. less than 30 feet on that side, plus 
almost 80 feet from the edge of the grass here t othe edge 
?f .the grass ove~· here. · 
Bv l\fr. Thoma : . 
, ·Q •. ,vhat is the distance, Mr. Goode, from the center of the 
almost 80 feet from the edge of the grass here to the edge 
of the hard surface? · 
A. Let's see if I can lay my pencil on it .. That's 20 feet 
there, so it would. be µpproximately 20 feet from---well, meas-
uring· it straight up, 15 feet from the ·edge of the pavement 
up to that gap. l.5 feet to the center of that gap. 
! . 
A.Juror: Now, where did this accident happen on that? 
Judge l\ilarshaH: :Mr. Juryman, you can't ask that question. 
A Juror: I beg your pardon. . 
A Juror: "\,Vherc would be tlie center of your driveway if 
..... _ . you were in the. center of .your road, driveway, 
page 99 } coming out before when you get to Route 50? 
' · The ,vitness: This is the private driveway. · 
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A Juror: ·where would you consider on the map the aver-
age coming-out place coming out this drive Y Would it be 
around in here somewhere 1 
The Witness : "\Vell, here is your fence line. 
A Juror: This is all boa1·d fence or wire fence on this side. 
Now, this· is shoulder in here! 
The Wit:µess: Yes, and fence up here. 
A Juror: . .And this is fence up here. "\Vbat does this rep-
resent? · · · . 
The \,Vitness: That's the edge of the grasst and then from 
here over here the fence circles on around here. 
A Juror: Any trees or obstructions to the view 7 
l\Ir. Thoma: No, the pictures will show that. 
By Mr. Thoma: 
Q. "What line indicates the center line of that drivewayf 
A. I haven't drawn in the center line, but it would be half-
way between these two grass lines tbore, b~cause that's where 
the travelled part is. The center line would be where I have 
this pencil. 
A Juror:. I can't understand vou r line back l1et'e. 
The Witness: Just a dimension line to show tl1e widt11. 
A Juror: That continuing on out to Route 50 the same 
way¥ It doesn't look like a very good entrance 
page 100 ~ there. In otber words, you'd have to come up to 
there and then turn that way. 
The ,vitness: This is the edge of the grass. You can drive 
on all of this between these two grass lines. 
A Juror: ·what angle-wbat degree is this¥ 
The Witness: I have said before that's 70 degrees from 
here around to that line. 
By Mr. Thoma: 
Q. I might ask~ l\fr. Goode, is this a part of the driveway 
in hereY 
A. I'd say that's where the ground lias been worn down 
by the drive but it's 1·eally part of the highway. Herc is the 
fence line, the north boundary of tllc highway, so this pencil 
would be what you consider the highway edge, whe1·e the 
pencil is. 
A Juror: The point I was making, if you follow vour de-
gree-unless you come on with the same degree on ·out into 
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Route 50, you'd evidently run into something before you got 
out there, unless you had to turn. 
Judge Marshall: Anything further from tbis witness 'l 
:Mr. Thoma: No, sir. 
CROSS EXAMINATION. 
By Mr. ,vmiams: 
· Q. l\fr. Goode, give me the distance from here to here. 
A. It's about seven or eight feet. I can scale it off here. 
It's less than 10. If the total distance from fence 
page 101 ~ to fence was 33 feet and you have got 18 feet for 
road, it's 7~1 feet from the fence to the edge of 
the pavement. 
Mr. ,vmiams: Thank you, sir. 
('Vitness excused.) 
Mr. Benham: Mr. Johns. 
Whereupon, 
HENRY JOHNS 
was called as a witness on behalf of the defendant, and having,· 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION. 
By Mr. Thoma: 
Q. :Mr. Johns, w]mt is your full name, sir? 
A. Henry J olms. 
Q. On or about October the 14th, 1947, where were you Jiv,. 
ing1 
A. On old Route 50 about a mile and a half west of Boyce. 
Q. In what business were you engaged at that time7 
A. As a salesman for the Century l\Cetalcraft Corporation. 
Q. Directing· your attention to October the 14th, 1947~ at or 
about clnybreak or before, were you involved in an automo-
hile accident 7 
A. I was. 
Q. In whose car were you ridingt 
A. )Ir. Donald A. Burke's car. 
Q. " 7herc clicl you get in Mr. Burke's cart 
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Q. Approximately wbat time would you say 
that vou left vour home on October the 14th! 
A. ·oh, it wns in the neighborhood of 5 :30. 
Q. '\Vho was driving· the car? 
A. Mr. Burke. 
Q. ·was anyone else in the car? 
A. Yes, l\fr. Harry Morley wa8 another passenger. 
Q. ,:vhen did l\Ir. Burke and Mr. Morley arrive at your 
place? 
A. They were to meet me at 5 o'clock, but they were a little 
late, a few minutes after five. 
Q. ,v ould you tell the jury what, if anything, happened at 
or near the entrance of vour farm at its inter8ection with old 
U.S. Highway No. 50 oi1 that morning? 
A. Yes. ,vc left our borne and drove out to the end of the 
drivewa~·, and as we came to the end of the driveway it was 
dark and it was foggy, and we noticed headlights coming from 
our left, and we stopped, 8topped dead, before we had come to 
the road. ,v c waited there for the car to pasi;;, and it didn't 
pass, it kept coming farther o,·er to the ri_ght-hand side of the 
road until it ran right into the side of our car as we were sit-
ting still. Knocked the car back through the f<.>nce, or rather, 
into the fence, and damaged the left side of the car so that 
the car door couldn't he opened. \Ve snt in the car for., I 
guess, a minute after it happenl'd astonished that 
page 103 ~ somebody could run into us in the position in 
whicl1 we were sitting, and one of the ladies in t11e 
other car called, "Please help me get this lady out of the 
car," and it sort of brought us to our senses, so to speak. I 
tried to get out of the car and found tlmt the left-hand door 
was jambed shut tight, and w<.> ~ot out the right-hand side 
of the car, climbing thron!,!h the fence in order to get out of 
the car, and went over and lifted tlw lady that was behind 
the steering wheel out of the car and laid her out on tbe 
ground-took the seat cushion out of the car and laid lier on 
the ground. 
Mr. l\forley, I believe, went back to my home, and my wife 
telephoned Dr. Dearmout and a little later tefophoncd tbe 
state police. Dr. Dearmont came over and administered to 
the three ladies; who all were hurt to some extent, and he 
took them in to tlrn l10spital And the state policeman meas-
ured the road and the cars, and so forth, and then we went 
back home and got m~· car. and l\fr. Burke mnna~ed to drive 
his car in low gear back to Front Royal. And l\fr. l\forley and 
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I went on into Baltimore where we started for in the first 
place. 
. Q . .Mr. Johns, bow fa~, if you know, did :Mr. Burke stop his 
car north of the paved surface of old U.S. Highway No. 50f 
A. North of the highway, that's back into our laue1 
Q. Yes. ' i : : 
A. Four or five feet, I think, from the edge of the concrete.' 
About that far (indicating). 
page 104 ~ Q. How long had you been stopped there before 
the collision? 
A. Several seconds. '\Ve could see the headlights coming 
up the road a hundred feet or so, I guess, and when we saw 
it, of course, we stopped, waited for the car to go past. 
Q. ,vou]d you explain to the jury what course Mrs. Scott's 
car took as she approached the driveway? 
A. ,veu, yes. As we stopped our car and watched the car 
coming towards us to pass us, the car kept veering farther 
and farther to the right side of the road. So far, in fact, that 
it just missed our mailbox, which sets back five or six feet 
from the road. Just missed that, and then she swerved 
quickly into the side of our car. I suppose by the time she 
passed the mailbox she must have been three or four feet off· 
the road, anyhow. 
Q. 'With reference to the hard surface where did the im-
pact occur T 
A. ,vell, I think tl1ey were about six or seven feet off the 
road where their car hit the side of :Mr. Burke's car. be-
cause the impact was at tlie hinge of the front door right at 
the solid support by :Mr. Burke's legs. 
Q. 'What part of Mrs. Scott's car collided with :Mr. Burke's 
car? 
A. Most of the damage was done with the left front side 
of her car. 
page 105 } Q. l\fr. Johns, would you mind stepping here a 
minute for the benefit of the jury and look at this 
map! I will ask these gentlemen to come here one second. 
Now, l\Ir. Johns, have you viewed this map before? 
A. Yes. 
Q. ,vhen did you view iU 
A. Yesterday. 
Q. Can you point out to the jury the course which the 
Burke car took in traversing this driveway and approxi-
mately where you stopped f 
A. Yes, sir. \Ve came down here and come just slightly 
this way and then in this direction to make the left turn, and 
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we were stopped with the front of the ear just about in here. 
Q. Now, can you point out to the jury the course on this 
map where the Scott car came towards you 'l . 
A. Well, there is our mailbox, and she left the road just 
about up in here and followed l'ight down tllis wa:y almost 
along this line of the grass, as you see here, right down 
through here, and then turned quickly in this way. 
Q. After the collision will you indicate to the jury the posi-
tion of Mr. Burke's car 'l 
A. The back end was through the fence, because we bad to 
open the ·door and push the door through the fence and get 
out and go around the back of the car nnd get out. The back 
of the car was right back in here and it had just 
page 106 ~ about that position (demonstrating). 
Q. "Where was the Scott car? 
A. The Scott car was right in here. They were both off 
the road. 
Q. Did you observe any marks on the highway east of the 
driveway! 
A. Yes, I did, with the state policeman when he went back to 
cl1eck it, and I1c saw the tire marks left the road up here quite 
a few-about 40, 50 feet, with the tire and followed right 
straight up to Mr. Burke's car, the left hind wheel. 
A Juror: The left hind wheell 
The Witness: The right hind wheel. 
A Juror: Now, you say that the accident happened rigl1t 
there. If right after you stmck your location was way over 
there, how did it get over there? Do you mean to tell me the 
car coming down here actually knocked it over there? 
The Witness: Yes, sir. 
A Juror: And still set on fonr wheels 1 
The ·witness: Yes . 
. A ,Juror: And you all in it? " 71mt would you figure the 
distance, 20 feet f 
The ·witness: I'd say about six or eight feet. 
Mr. Thoma: Tbis map is di-awn five feet to one inch. 
A Juror: I see. 
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By Mr. Thoma: 
Q. Now, 1'Ir. Johns, do you recognize the scene in that pic-
ture? 
A. Yes, that's wbere I live. 
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Q. And this is a picture of the entrance where the collision 
took place? 
A. Tba t 's right. 
Q. Now, would you mind, in order to probably clarify in 
the jury's mind, point out here approximately where the 
Burke car had stopped. 
A. You can see down here pretty clearly, when I mentioned 
a minute ago that the car came down this way and swerved-
came over to the right to' make the curve, it's almost necessary 
to do it, because these tire marks are the same way as you 
come down the driveway. You just naturally swing down 
this way, and the car set just about there (indicating). 
Q. Now, will you point out to the jury the location of the 
Burke car on this picture after the collision! 
A. ,v ell, it set back in ·1iere where the fence is broken out. 
It broke through the fence. 
Q. Is that the portion of the fence that was broken ouU 
A. Yes, sir~ that's the exact place. That's the fence that 
was broken. This fence on this side was like this. It was 
an old fence and dilapidated, but it was like that. 
page 108 ~ A Juror : The pa rt I can't understand, this 
map and this picture a re conflicting. Do you see 
this road? It comes out as just naturally it would. And here 
it comes up and then-
The ,vitness: I know that's surprising, sir, but here is 
the house that faces the road, and here is the front porch. 
Looking directly out of the front porch straight here you 
can't see down the lane, because the lane runs in a diagonal. 
Now, that would be approximately straight with the road (in-
dicating), and it does go off with quite an angle. 
By Mr. Thoma: 
Q. Now, :Mr. Johns, do you recognize the scene in that pie· 
ture, which is Defendant's Exhibit No. 5? 
A. Yes. 
Q. And will you state wlmt that is a pieture of? 
A. That's another ,·iew of the same thing. That is my 
drivewav. 
Q. ,vould you point out to the jury on that picture the ap-
proximate location of the Burke car when it stopped after 
the accident? 
A. w· ell, the broken f encc is behind this bush, and the back 
of the car was back in here behind tbis--you can't see the 
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broken fence here, but it's behind het·e about in there (indi-
cating) . 
. Q. Will you point out the position of the Burke car just 
: prior to the impact? 
page -109 ~ A. It was just in front of the falls, just about 
here, and it was in about that position (indicat-
ing). 
Q. Will you indicate the mailbox? . 
A. Right there (indicating). 
Q. And can you indicate the course which the Scott car 
took in approaching the Burke cart 
A. It left the road just about here with the right front 
wheels and down here right across the front of the mailbox, 
and then it swerved in to the left. 
Q. I hand you Defendant's Exhibit No. 4 and ask you if 
you recognize the scene therein. 
A. That's the road from the front of our lane looking west. 
Q. I hand you Defendant's Exhibit No. 3 and ask you if 
you can identify the scene therein shown. · 
A. That ·is from tl1e front of the lant' looking east . 
. Q. I hand you Defendant's Exhibit No. 1 and ask you if 
you can identify the scene ther<.>in. 
A. This is looking down our lane from the house, looking 
south . 
. Q. I _hand you Defendant's Exhibit No. 2 and ask you to 
identify the scene therein shown. 
· A. And this is taken from the east past the front of the 
lane looking west. 
· Q. Mr. Johns, are you any relation to Mr. Burke? 
A. No, sir. 
page 110 ~ Q. Have you any inter<.>st in the outcome of this 
case? 
A. None whatsoever. 
· Q. 'Now, l\fr. Johns, after the collision do you know wl1ether 
either of these two cars involved were moved? 
A. I know that neither on<.> of them were moved. 
Q. How long after the accident was it before the inv<.>stigat-
ing officer arrived? 
A. Within an l10ur. 
Q. ,vere you present when Dr. Denrmont arrived! 
A. Yes, sir. 
Q. How long after the accident occurred did Dr. Dearmont 
come upon the scene of the accident? 
A. I'd say within three-quarters of an hour. 
Q. How did he arrive there? 
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A. He drove his car, drove up to the house--- not to the 
l1ouse, to the lane. 
Q. Where did he park his ca1· when he arrived, 
A. Right in between the two cars at the end of the lane. 
Q. Now, will you state whether or not either of these cars 
were moved prior to the arrival of the state policeman? 
A. They were not. 
Q. Did you assist the state policeman in making measure-
ments! · 
A. I stood rigbt with him while he made the measurements. 
Q. You took no part in it! 
page 111 ~ A. No, I was just with him. 
Mr. Thoma: I. think that's all. 
A Juror: Could I ask the witness a question? 
Judge Marshall: Yes, sir, if it's admissible. 
A Juror: According to your judgment, could it have been 
possible, the car that you claimed that bit yon off the shoulder 
on the left, could it have been possible that if she could have 
cleared your car entirely to the right, would there have been 
room for her to bave swung behind your car and re-entered 
Route 50! 
The Witness: No, sir~ we were clear off the road sideways. 
A Juror: I know, and you were back, but still by being 
within a short distance from the bard surface she couldn't 
l1ave swung behind you and come back from the rear f 
The Witness: Not a possible chance. . 
CROSS EXAMINATION. 
By Mr. Kuykendall: 
Q. Mr. Johns, where do you live? 
A. Nowi 
Q. Yes. 
A. I live at 407 Painter Street, Norfolk, Virginia. 
,--. .. 
' I 
. 
Q. I believe that you, in company with Mr. Burke and the 
other gentleman, were going to Baltimore that davt 
A. That's right. • 
page 112 } Q. And Mr. Burke was to meet you there at .five 
o'clock! 
A. (Nods.) 
Q. And he was late, I believe. 
A. (Nods.) 
Q. So that you didn't get away from your home until about 
5:30? 
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A. About that, sir. 
Q. In whose car were you driving 'I 
A. In Mr. Burke's car. 
Q. Who was drivingf 
A. Mr. Burke. 
Q. Where were you seated? 
A. On the right of the front seat. 
Q. What kind of a car 'I 
A. Chevrolet coach. · 
Q. ,vhere was the otber gentlemau f 
A. In the back seat. 
Q. Now, Mr. Johns, as you drove down that lane that morn-
ing were the lights on f 
A. Yes, sir. 
Q. You say that you drove up to within "four or five feet 
of the edge of the hard surface and came to a stop¥ 
A. Just about four or five f e~t, yes, sir. 
Q. Certainly ~ot. ~ore than five feet? 
A. No, I don ?t thmk so. 
Q. Now, had you seen this car approaching from 
page 113 ~ your left prior to the time that you stopped 'I 
A. 'Within a few feet of the edge of the lane 
we saw the headlights coming through the _fog. 
Q. That was before you stopped Y 
A. (Nods.) 
Q. And seeing this car approaching from the left, your car 
was stopped Y 
A. (Nods.) . 
Q. Do you know the length of the car you were driving int 
A. The exact length, no. I imagine it was about 12 f'cet. 
Q. Were the lights burning on this other car as it ap-
proached from your left Y 
A. Yes. 
Q. I believe you stated that the weather was foggy'l 
A. Quite foggy. 
Q. Now, would you come over here to this plat a minute, 
J>lease, sir? Gentlemen of the jury, if you can stand here so 
you can see this. 
I believe you stated t11at the car, when yon first observe<l 
it, was running off of the hard surface up along here, which 
is beyond this last 60-foot mark on the plat? 
A. Yes, sir. 
Q. That is east of the intersection Y 
A. Yes, sir. 
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page 114 ~ Q. About how far to the east of that last 60-
foot mark would you say that this other car was 
when vou first observed itY 
A. i didn't say that, sir. 
Q. ,vhat did you say f . 
A. I said the car went off he1·e, say 15 or 20 feet, because 
the marks of the tire had shown that, but I didn't know that 
at the time. 
Q. About how far up the road, then, was this car when you 
fh·st saw it up the lanef 
A. ·wen, it was pretty foggy, and I should say a hundred, 
a hundred twenty-five feet, somewhere in that neighborhood. 
Q. You pulled your car up here within about five feet of 
this hard surface, is that correct Y 
A. 'X es, sir. 
Q. And came to a stop 1 
A. Yes, sir. · 
Q. And I believe your car was sitting on an angle to the 
edge of the hard surface, is that correct 7 
A. Yes. 
Q. At what angle would you estimate it 7 
A. I would say just that angle (demonstrating). 
Q. Could you give us that in figures, or not, that angle7 
A. No, I wouldn't try to. I don't know very much about 
that. 
page 115 ~ Q. Now, would you state, if you can, how fa1· the 
Burke car was from the eastern edge of the grass 
plot in that lane at the time you stoppedi 
A. Let me see, I'd say about six feet from the grass on 
this side. 
Q. About six feet, and you were setting at an angle here? 
A. Yes. 
Q. Now, where was the car you were in struck? 
A. Right about here, right in front of the front door, on 
the post. 
Q. And could you estimate the distance from the place 
where your car was struck to the end of your car, or how many 
feet that is? 
A. Five feet or so, I guess. .About that. 
Q. Now, did you see this car at all off of the hard surface 
hefore it struck you Y 
A. I couldn't tell whether he was off of the hard surface 
as he approached me, ·but he kept coming over and ove1·. 
Q. And you could sec that before it got to you? 
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Q. About how far away could you tell that that car was 
:gradually moving from the hard surface toward you! 
A. In feet? 
Q. Yes. 
..A. I couldn't tell, sir, because it happened so 
page 116 ~ quickly, but it kept bearing toward us. 
Q. Do you recall whether 01· not lir. Burke 
sounded his horn when he realized this car was coming off 
the road? 
A. I don't believe he did. 
Q. When this car struck you did it hit you head-on at an 
angleT . 
A. Hit us at an angle this way (indicating). 
Q. And what happened ·to your car after it was struck? 
A. It was forced just back in there, back in sideways. 
Q. K ow, what pai·t of your car struck this fence f 
A. The rear right. 
Q. The rear right of the car? 
A. Yes. 
Q. ,vhat part of the rear right of your car was damaged? 
A. I don't know. 
Q. How bad was it damaged r 
A. I don't know. 
Q. How badly was the fence damaged 1 
A. Se,·eral bars of the fence were broken in. 
Q. By the impact of your carf 
A. Either by the impact of the car or the impact of my 
trying to get the door open, which was jambed up against 
the fence. 
Q. So the right door was damaged also, was it Y 
J udgc :Marshall: Mr. Kuykendall, do you want to ask any 
more about this map1 
page 117 ~ :Mr. Kuyken<lull: I do not at this time. 
Judge l\Carshall: Then the witness may return 
to the stand. 
By l\fr. Kuykendall: 
Q. Do you know the distance that your car was knocked 
into tlmt fence? 
A. I would estimate about six feet. 
Q. And Mrs. Scott's cur C'ame to a stop right where it 
struck your car 7 
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Q. It was not jambed up against your cart 
A. No, there were several feet between the two cars, far 
cnou~l~ for Dr. Dearmont to edge his car in between tltem. 
Q • .Now, Mr. Johns, what part of the left side of the Burke 
en 1· was damaged? 
A. Tl1e body and the---
Q. 'What part of the bodyf 
A. Well, right at the door. The door hinge, where the heavy 
~upport is there. Fortunately, it saved Mr. Burke from the 
shock, supporting the car, and the door was jambed so that 
it couldn't be opened. 
Q. Any other part of the left side of the Burke car dam-
aged that you noticed? 
A. Not that I know of, sir. 
Q. Was any part of the rear of the Burke car 
page 118 ~ damaged that you noticed? 
A. Not to my knowledge. 
Q. I asked you a moment ago, I believe, but I don't recall 
that you gave a detailed statement, as to the damages to the 
right side of the Burke car . 
. A. I don't know what damages there were to it. 
Q. And you don't know whether it was damaged at all i 
A. I couldn't say. I didn't notice. 
Q. How many boards were broken 011 tliat fence T 
A. I don't know, because I don't know bow many there were 
there to start with. The fence was old and there were several 
boards on the fence, and I'd say three or four of them were 
missing and knocked inside. 
Q. Do you know whether or not those boards were there 
prior to the accident? 
A. ,vhether thev were 7 
Q. ,v ere up and fastened to the post at the time of the 
accident1 
A. Yes. 
Q. And they were knocked off by the Burke car 7 
A. By the Burke car. 
Q. Now, do you know whethel' or uot Mr. Burke had his 
hrake on wlien he was setting there waiting for this car to go 
hyf . ,. '., 41 
.A. No, sir, I don •t. 
puge 119 ~ Q. Could you estimate the speed at which the 
Scott car approached you aud the speed at which 
it wns l'Uuning when it struck your car? ... . 
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A. That would be pretty hard to do, sir, because it was dark 
and it was fogg-y, but it hit us hard enough to knock us about 
six feet and through that-knocked some of the boards off of 
that fence. 
Q. Now, what marks did you observe, if any, on the hard 
surface of the highway after the accident 'l · 
A. On the hard surf ace Y 
Q. Yes. 
A. None. 
Q. And· what marks, if any, did you observe in the drive-
way of this lane in which you were parked¥ 
A. The front wheels of l\fr. Burke's car had left drag marks, 
quite evident drag marks. 
Q. J,i'or what distance? 
A. Three or four feet, at least. 
Q. In which direction Y 
A. Back and towards the right. 
Q. That's in a north aud westerly direction Y 
A. Yes. 
Q. ·what marks, if any, were made by the rear wheels of 
the Burke carf 
A. I didn't notice that. . 
Q. Did you see any other mark in the road 
page 120 ~ there in the driveway'l 
A. Not until the state policeman called my at-
tention to them. Not in the driveway. 
Q. Where were the marks that the state trooper called your 
attention to Y 
A. Along the nortll side of the highway coming towards 
the driveway that were made by the wheel on the '1ther car. 
Q. Now, were those marks on the hard surface, or where 
were theyY 
A. One noticeable mark was off the hard surface. 
Q. One noticeable mark, and thnt started back east beyond 
the beginning of that grass plot, as I understand. 
A. Yes. 
Q. Started back liere east of the beginning of the grass plot 
shown on that plat? 
A. Right here (indicating). 
Q. ·wm you please state whnt kind of a shoulder tllere is 
back there where that mark started 1 
A. ,Just dirt. 
Q. ,vhat kind of a sI1oulder is there beginning at this point 
60 east of the intersection 1 
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A. It's dirt clear up to where the gravel of the driveway 
starts, right in front of the driveway. 
Q. Now, did you find any mark of any other 
page 121 ~ wheel off of the hard surface and in this drive-
wny after the accident 1 
A. No, sir. 
Q. Did you talk to the state trooper when he came down 1 
A. Yes. 
Q. You told him how it occurred 1 
A. Yes. 
Q. Aud showed him along the road just what happened T 
A. No, sir, he showed me that. 
Q. He showed you what happened 1 
A. Yes. 
Q. He told you how the accident oc!currecl ! 
A. He showed me where the marks of the tire run off the 
side of the road. 
Q. And he undertook to tell you, did he not, that it was 
apparent to him how this occurred 1 
A. No, sir. 
Q. He did not 1 
A. No, sir. 
Q. How long was the state trooper there! 
A. A half hour, I guess. 
Q. ,vas it daylight when he got there'l 
A. Yes, sir, just daylight. 
,. 
... 
Q. Do you remember a Greyhound bus passing there'l 
A. Yes. 
Q. Now, Mr. Johns, would you state how far off 
page 122 } of the hard surfnce the Scott car had gotten be-
fore it made that abrupt short turn, as you speak 
of, into the side of your car 1 
A. I don't know. 
Q. Yon haven't any idea t 
A. No, it happened so fnst. It happened so fast. The only 
thing I can recollect about how far off it was, I thought he had 
knocked the mnilhox down but he hadn't-or she hadn't. It's 
just past the mailbox. Tho mailbox is about five feet back, 
and she was pretty close to that. 
Q. ,v1mt would you say was the distance between the front 
of the Scott car and the side of the Burke car when they 
stopped? 
A. After the accident was over·0] 
Q. Yes. 
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A. About six feet. 
Q. Now, then, after the state trooper left; were these cars 
moved? 
A. Yes. 
Q. Who moved them? 
A. I don't know. l\Ir. Morley and I went back home, got 
my car and left for Baltimore. I understand Mr. Burke drove 
his car away. ,Yhen I got home they were both gone. 
Q. It was necessary, was it not, that you drive your car 
up close to the edge of the hard surface in order to have a 
view to the left along old U. S. 50? 
A. You can see us you come down the lane in 
page 123 } both directions. 
Q. You had no difficulty! 
A. (Shakes head.)• 
Q. Now, as I understan<l, there were only two marks that 
you saw there and that the state trooper called your atten-
tion to and that was the one mark <lown on the shoulder of 
the road on the right, or on the north side and the mark that 
was made by the two front wheels of the Burke car as it 
was pushed? 
A. Those were the only ones that had any significance for 
me. 
Q. And they were the only marks you saw? ' 
A. I guess so. 
Q. And they were the only marks that the state trooper 
measured or undertook to examine 1 
A. I don't know. He ma<le other measurements. He made 
a dozen measurements, but those were the only ones that in-
terested me. 
Mr. Kuykendall: That's all. Thank you, sir. 
('Witness excused.) 
"Mr. Thoma : Trooper :Mitchell. 
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was called as a witness on behalf of the defendant, and having 
Leen first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION. 
Bv Mr. Benham: 
• Q. Mr. Mitchell, please state your full name. 
vage 124 ~ A. Trooper E. B. Mitchell. 
Q. What is your occupation 1 
A. State Trooper. 
Q. On or about October 14th, 1947, where were you sta-
tioned? 
A. Winchester. 
Q. ,v ere you called to a scene of an accident on old Route 
50 near the Johns house on the morning of October 14th? 
A. I was. 
Q. ·what did you find when you got there Y 
A. ,vhen I got there I found two cars in a driveway at Mr . 
• Johns' residence-entrance to the driveway. One of the cars 
was partly on the road, the other one was entirely off in the 
driveway. 
Q. ·which car was partly on the road 1 
A. The car which was driven by Mrs. Scott, and I guess it's 
l\Irs. Leota Scott, is the way I have it. 
Q. And what car was completely offf 
A. The car that was operated by Donald Burke. 
Q. Will you tell the jury how this car of Mr. Burke's was 
located with regard to north and south, the position of it on 
the driveway? 
A. The Burke car was facing south in the driveway. The 
front end of it was 10 foot from the edge of the 
page 125 } hard surface with the bumper back into the fence 
there, the driveway. 
Q. What bumper? 
A. The rear bumper on the west side of the driveway to 
the fence. 
Q. ,vhat was the nature of that fence there, that board 
fun~? . 
A. It was a board fence. Had about three or four boards. 
Q. Now, were there any markings on the road, on the drive-
way, to indicate where this accident had occurred t 
Mr. Kuykendall: I object to that. 
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By :Mr. Benham: 
Q. ,v ere there any markings on the highway 1 
A. No markings on the highway, on the pavement. 
Q. Any markings on the pavement? 
A. No. 
Q. Any markings on the drivewayf 
A. Yes, sir, there were skid marks where tires had pushed 
away loose gravel. 
Q. ,vhat markings had you observed 1 
.A. There was a mark starting-not starting, but continuing 
35 feet from the rear of the Scott car towards Boyce off on 
the right shoulder of the road. · 
Q. Now, will you come over here to this plat and tell this 
jury where that mark that you have described as being 35 
, · feet long was 1 
page 126 ~ A. This is a mailbox here. The mark started 
approximately 7 feet beyond this mailbox and con-
tinued on <lown toward the rear of the Scott car, which is 
about in here (in<licating). 
Q. The rear of the Scott car f 
A. Yes, to the right rear. 
Q. The right rear of the Scott cad 
A. Yes. 
Q. ·where was the right rear of the Scott car with regard 
to the hard surface of the road 1 
.A. It was 5 feet 6 inches from the center of the road. 
Q. The left rear was five feet-which one are you talking 
about? 
A. The left rear was 5 feet 6 inches from the center of 
the road. 
Q. Now, how far from the center of the road to the e<lgc 
of the road? 
A. 11he road is-let's see, on this I got 17 feet and up here 
18, so it would be the difference between a road that is 18 
foot "ide and half of that would be 9. Five foot 6 inches, 
that would be 3 foot 6 inches. 
}Ir. 'Kuykendall: ·what is 3 foot 6 inches 1 
The ·witness: Is that what you are talking about! 
Bv Mr. Benham: 
'Q. The left rear wheel was bow far from the north edge 
of the hard surf ace of the road 7 
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page 127 ~ A. I don't hm·e the measurements from the-
oh, you want the left read I don't have that 
measurement from the-I had it from the center of the road, 
not from the edge of the road. 
Q. It's 5 feet 6 inches from the center of the road? 
A. Yes. 
Q. ,vhere was the right rear wheel 7 
A. That position I don't have, but it was off the road. 
Q. ,vhere was the left front wheel of the Scott car? 
A. I was two foot from the edge of the pavement in a drive-
way. 
Q. Two feet into the driveway 1 
A. Yes, off the road. 
Q. Tbat is the left front wheel 1 
A. Left front wheel. 
:Mr. ,vmiams: Left of which car was that 7 
The ·witness: Scott's car. 
By Mr. Benham : 
Q. Now, did you observe any other marks in the road lead-
ing to either one of these cars f 
A. Leading to any of the other cars! No, sir, not leading 
to it. There were marks there where they were stopped. 
Mr. Kuykendall: Ko, you mean where they were stopped 
when you got there. 
'fhe ,vitness: I mean where they were when I got there. 
page 128 } By )fr. Benham: 
Q. You mean where those marks were when they 
stopped? 
A. Yes. 
Q. ,viwre were they? 
A. They were marks from the Burke car that were pushed 
to the side and back. 
llr. Kuykendall: ,vait a minute. State where they started. 
B,, Mr. Benhmn: 
·Q. ,vhere did the marks hegin for the Burke car¥ 
A. The marks begin from 4 foot from this edge of the 
road. 
Q. And went where 7 
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A. And went back to where the car was, which was 10 foot 
from the edge of the road. 
Q. The marks began four feet from the edge of the hard 
tmrface? 
A. Yes, in the driveway. 
Q. And went to what part of the Burke carY 
A. The front car bumper of the Burke car. 
Q. And what kind of marks were they? 
A. The surface of this driveway was loose gravel and fol-
lowing where the wheels had pushed the gravel otit in back. 
Q. '\Yhere was the right rear of the Burke car on this plat? 
A. Well, I have got one similar to it, but it's about the same 
. . thing. "\:Vhere this fence makes tho curve, it would 
page 129 } be right in here. 
Q. That was the right rearT 
A. That's the left rear. 
Q. Of the Burke carf 
A. Yes, sir. Of course, most all of the car was through 
the fence, but the measurements I took were from the left rear. 
Q. The measurements were through the fence? · 
Mr. Kuykendall : I object to the leading question. 
By Mr. Benham: 
Q. "\Vhere was the right rear wheeU 
A. It was through the fence. 
Q. Did you examine the hard surface of the road for any 
marksY 
A. I did. 
Q. And did you find any? 
A. No, there were no marks there, no, sir, at the time I 
made the investigation. 
Q. Did you examine especially to see if there were any 
marks? 
A. Yes, sir. 
Q. Did you find any mud or any deposits of any kind on 
the highway, anything unusual on the highway~ 
A. Ko, sir. 
Q. Did you.find an)•thing on the entrance to the drive,vay? 
A. I did, yes, sir. 
page 130 ~ Q. What? 
A. There were parts of the automobile, such as 
dirt and a part of the· grille off of the Ford and just general 
small parts that dropped down at the collision. · _ 
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Mr. Kuykendall: I object to that and move to exclude it. 
Judge Marshall: Objection sustained. 
Mr. Benham: The last part of iU 
Judge Marshall: Tbe last part of it will be excluded, with 
respect to where the collision occurred. 
Bv Mr. Benham: 
• Q. 'Whereabouts on tlie driveway did you see these parts 
that you have spoken of and this dirtT 
A. That was four foot in the driveway in approximately 
the center. 
Q. Four foot in the driveway and approximately in the 
center of it. Did this 35-foot mark that you have spoken of 
pass in front of the mailboxf 
A. Yes, sir. 
Q. About 110w close to the mailboxi 
A. Well, it was so close to it that it almost touched it. I 
mean, it was just right up against it. 
Q. And from the mailbox at that point where did that mark 
lead? 
A. It leads fo the rear of the Scott car. 
Q. 'Which read Which wheclf 
page 131 } A. The right wheel. 
Q. Right rear wheel f 
A. That is right. 
Q. That is where the right rear wheel was when you saw iU 
A. Yes. · 
Mr. Benham: Your witness. 
CROSS EXAMINATION. 
By ~Ir. Kuykendall: 
Q. What time did you get there, Mr. MitchelU 
A. Approximately 6 :30. 
Q. Was it daylight when you got there! 
A. Yes, sir. 
I I 
Q. Who was there when you arrived Y 
A. Mr. Burke was there and Mr. Johns and another man 
whom I don't know. 
Q. And the other parties were not there? Mrs. Scott, Mrs. 
Tinsman and Mrs. Spindle were not there¥ 
A. I don't know. I only have two persons that were in-
jured in tl1e collision. The other apparently wasn't injured. 
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I don't have it listed. I don't know who the third party was. 
Q. \\Then you got there you discussed this matter with these 
people that were there, didn't you t 
A. Yes, sir. 
Q. And you knew actually what happened! 
A. Yes, sir. 
page 132 ~ Q. And they told you ¥ 
A. Yes, sir. 
Q. And told you how it happenecU 
A. Yes, sir. 
Q. Aud •you· then got out and started looking for marks, 
didn't you.? 
A. Yes, sir. 
Q. And they started to showing you marks, didn't they 1 
A. I don't remember whether they showed me any. 
Q. Didn't they go out and point marks out to you 7 
A. I don't recall, Mr. Kuykendall. 
Q. You don't recall 7 
A. No, sir, I don't know what took place in the way of 
conversation. 
Q. They helped you make the measurements, didn't they? 
A. I don't know. I don't remember. 
Q. You recall whether anybody helped you, don't you 1 
A. Somebody probably did, but I don't know who. 
Q. One of those three parties f 
A. I guess they did. 
Q. And if you made a measurement with a tape line, one of 
those parties had one end and one had the other, that is cor-
rect, isn't it¥ 
A. Yes, sir, that is correct. 
Q. And who read the tape! 
page 133 ~ A. I did. 
Q. You did the reading. l\Ir. :Mitchell, how far 
is that mailbox from the position that was occupied' by the 
Scott car, the rear of the Scott car when you got there't 
A. I didn't measure from the rear of the Scott car, but I 
did measure it from the center of the driveway, and that's 
28 feet. 
Q. It ,,•as 28 feet long f 
A. Yes. 
Q. Now, you measured it to the center of the driveway? 
A. Yes. 
Q. That's where it comes up to the edge of the ]mrcl sur-
face't 
A. Yes. 
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Q. Now, that was 35 feeU 
A. Twenty-eight feet. 
Q. · I thought you stated a while ago that that tire mark 
was 35 feet long? 
A. I did, but I said it extended about 7 feet beyond the 
mailbox. 
Q. All right, now, and you measured that mark to the center 
of the lane? 
A. That is correct. 
Q. Now, what's the width of that lane at that point, do you 
know? 
A. The width of the lane at the hard surface? 
page 134} Q. Yes, sir. 
A. 45 feet 6 inches. 
Q. Now come over here and show me from what point you 
measured. 
A. Well, on .this chai't it's kind of hard for me to find that. 
Q. Well, take a picture. ,vould that be better? 
A. All right. I measured from a line ove1· here on the high-
way directly opposite from that over to here where it starts 
to-
Q. At the mailbox? 
A. That mailbox is really not on that turn. I think it's a 
little misleading in the picture. ,vhere the driveway starts 
to arch in it's 45 feet. 
Q. And that mark went up to the center of that lane, that 
35-foot mark? 
A. " 7 ell, no, it wouldn't be quite in the center of it. 
Q. You said that you measured it up to the center of the 
lane? 
A. ,vhich mark are you talking about 7 
Q. Tbe 35-foot mark. 
A. The skid mark? 
Q. No, the 35-foot mark. Is tlmt a skid mark? 
· A. The 35-foot mark I was talking about is 
page 135 } wbere a tire went off on a shoulder of the road to 
the rear of the Scott car. 
Q. That's the one I am talking about. 
A. ,vhat is your question 1 
Q. Did it go up to the center of tllat driveway? 
A. No, sir. 
Q. "Where did it go Y 
A. I didn't measnl'e that. 
Q. vVeren 't you interest~d in that 7 
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A. I didn't think at the time that had any bearing. 
Q. ,vhy not? You were satisfied after talking to these peo-
ple so you made no more measurements 1 
A. No, I didn't. I went clown and talked to Mrs. Scott 
later and then came back to the scene. 
Q. Now, Mr. Mitchell, how far was that mark from the 
north edge of the hard surface at the western end thereof? 
Taking the western encl of that 35-foot mark, how far was it 
from the northern edge of the ha rd surf ace? 
A. From the western encl to the north edge of the hard 
surfacef That would be the point at the rear of the Scott 
cad 
Q. Yes. 
A. Again I don't luwe those measurements. 
Q. You didn't get that measurement'? 
A. No, I measured the left i;;ide. 
Q. Now, :Mr. Mitchell, extending the eastern side of that 
driveway, the travelled portion of that driveway 
page 136 ~ out to the edge of the lrnrd surface where it would 
cross the hard surface, how fnr beyond that point 
west was the rear of the Scott car stopped when you got there? 
A. I don't have it. 
Q. You don't have that? \Vell, now, !Cr. l\Iitchell what 
was the distance from the front of the Scott car to the side 
of the Burke car when you p:ot there 1 
A. I don't know whether they jambed together or how far 
they were apart. There was very little distance, but I just 
don't 1·ecall. 
Q. "~en, just try to give us that, if you can. You saw it 
there? 
A. I just can't remember. It's been about 23 months, and 
I had no record of it. 
Q. But you went down there to inv~stigate this 7 
A. That's true. 
Q. And you made n notation of the facts that you found 
there that you thought were material? · 
A. That's right. 
Q. And vou don't know the distance between the front of 
the Scott car and the side of the Burke car? 
A. No. 
Q. And you don't know whether or not the Scott car was 
jambed into the side of the Burke car when you got there? 
A. No,, sir. 
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pnge 137 ~ Q. So for all you know it was still jambed up 
against the Burke car wllen you got there? 
A. For all I know, yes. 
Q. Now, Mr. l\Iitchell, where did you park your car when 
you got there f 
A. I tl1ink I parked it on the right shoulder across the 
road, would be the most natural place to park it. 
Q. ·what was the length of that scuffed mark that you 
speak of that you found in the driveway about tlle position of 
the front wheels of the Burke car'/ 
A. You mean going backwards 1 
Q. Yes. 
A. Six feet. 
Q. That was 6 feeU 
A. Yes, sir. 
Q. And it was going back toward the f encc? 
A. Yes. 
Q. Aud I believe you stated that the rear end of this car 
and the right side of the Burke car were through the fence 
when you got there f 
A. Yes. 
Q. And that was a wooden fence, paneled wood? 
A. Yes, about a-balf-inch-thick boards by approximately 
four inches. Not a verv substantial fence. 
Q. How long were yon tl1ere, l\fr. :Mitchell? 
page 138 ~ A. I don't know, probably 30 minutes at the 
most. 
Q. ,v ere those cars moved at your direction 7 
A. I don't remember how the cars were moved, or when, 
before I left or afterwards. 
Q. You don't remember whether they were moved while 
you were there 7 
· A. No, sir. 
Q. Let me ask you this question. How far was that mail-
box from the rear end of the Scott car when you got there 7 
A. That would be a matter of arithmetic, I guess. 
Q. Didn't you measure it? 
A. No, sir, I measured from the mailbox to tbe center of 
the intersection. 
Q. And what was that distance? 
A. That was 28 feet. 
Q. What was the distance from the rear encl of tlle Scott 
car when you got there to that mailbox, if you know! 
A. I don't know that. 
Q. And you didn't measure that? 
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Q. How far was this tire .mai·k that you speak of from the 
post of the mailbox when you got there f 
A. Which way do you mean f 
Q. Well, how close was it to the mailbox post Y 
A. How close did the mark come to it f 
page 139 ~ Q. Yes. 
A. It went right up against it so close that a 
fender would almost touch it. 
Q. It was right against it, was it f 
A. Yes. 
Mr. Kuykendall: That's all. 
Mr. Thoma: That's all, thank you. 
(Witness excused.) 
Mr. Thoma: :Mr. Morley. 
·whereupon~ 
HARRY THOMAS MORLEY 
was called as a witness on b~half of the defendant, ancl lmving 
been first duly sworn, was examined and testified as follows : 
DIRECT EXAMINATION. 
By Mr. Thoma: 
Q. Mr. Morley, would you state your full name, please? 
A. Harry Thomas Morley. 
Q. Where do you live, Mr. :Morley? 
A. I live at 1332 Milton Street, Norfolk. 
Q. On or about October the 14th, 1947, where were yon 
living, sir f 
A. I was living at Route 1, Front Royal. 
Q. Directing your attention to October the 14th, 1947, on or 
about 5 :30 in the morning of that clay did you have ocrasion 
to come to Mr. Henry Johns' farm in Boyce Y 
page 140 ~ A. Yes, sir. ·we congregated there to drive to 
Baltimore. 
Q. ,vho accompanied you there? · 
A. )fr. Johns and l\Ir. Burke. 
Q. Who was driving the cad 
A. }fr. Burke. 
Q. Whose car was iU 
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A. :Mr. Burke's car. 
Q. ·w1iat time did you leave the Johns residence, approxi-
mately? 
A. "\Vell, as near as I can figure it was around six o'clock. 
Q. ,vas that befOl'e or after daybreak? 
A. It was before da.ybreak. 
Q. ,vhat was the condition of the weather at that time? 
A. It was very foggy. 
Q. ·were you involved in a collision at or about. the ·en-
trance of the Johns farm on that morningf 
A. Yes, sir. 
Q. ,vm you state to the jury in your own words just wliat 
took place prior to the accident-immediately prior to the 
accident? . 
A. ·we were coming down the lane there at l\fr. J olms' resi-
dence onto old Route 50, and just before we pulled up outo 
Route 50 we saw another car coming, or as we approached 
Route 50, and l1e stopped. And the car was coming clown 
Route 50, and it veered off and l1it us about-well, it was 
rigl1t by the door post on Mr. Burke's car. and it 
page 141 ~ shoved us over about six feet into a fence. And 
we just set there for a matter of minutes, and one 
of the ladies in the other <:'ar called to us to come and help 
get tliis other lady out of tJie car, that she said that she was 
injured. " 7 ell, 1\fr. J olms and 1'.Ir. Burke both got out on 
tl1e right-hand side. I was setting in the back seat, and I 
crawled out after they had gotten out and got this lady out. 
And he told me to run up to the house and to have his wife 
call the doctor, which I did, and told her to call the state 
police at the same time. And I think she called Dr. Dear-
mont. I don't know what t11e cloctor's name was, but the doc-
tor came and pulled in alongside of this car that hit us. 
And I stepped to the hack of the car-hack of Dearmont's 
car so that nobody would run into him. The hind wheel was 
up on the pavement, but the rest of the car was oft · 
Q. ·whose car is that you are speaking of? 
A. This doctor's car. And while I was watching the back 
end a bus came b?, and I just stood there for a few minutes 
and I watched so that no other car would nm into the back 
end of it. 
Q.. Back end of what? 
A. Back end of the do<:'tor's car that was setting on the-
Q. Now, :Mr. l\forle-y, tell us. if you can, l10w far back from 
the hard surface of the road did !fr. Burke stop prior to the 
collision? 
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A. ·wen, to the best of my knowledge it was 
page 142 } about four or five feet. I didn't make any meas-
urements. I wasn't there when they made the 
measurements. 
Q. Did you observe the approacl1 of the westbound car that 
struck you'l 
A. Yes. 
Q. When did you first observe that car, Mr. :Morleyf 
A. ,v ell, just hef ore we-we saw it just before we stopped. 
We all-I don't know, I can't sa~· for the other fellows, but 
I think all three of us saw it about the same time. 
Q. Were you observing that car as it approached the drive-
way? 
A. ,v en, naturally we were watching it, yes . 
. Q. And what did you observe with reference to the course 
of this westbound car, if anything? 
A. Well, there was a mailbox there, and I thought thnt she 
was going to hit that mailbox wh('n she came off of the road. 
Q. Did you make any observations immediately following 
the accident with reference to anv tracks '1 
A. No, we didn't. ,ve waited 'for the state police, the of-
ficer to get there. 
Q. After the state police arrived did you observe any tire 
marks at that time! 
A. The onlv marks that "'e could see were where this other 
car went off of the road and the marks of where our tires had 
skidded in the gravel. 
page 143 } Q. Now, can you tell the jury the location of 
those marks that you speak of along the shoulder 
of the highway 1 
A. '\Yell, tbe marks came off a Ii ttle a hove the mailbox, 
possibly 25 or 30 feet west of the mailbox. 
Q. Now, can :you tell the jur:r, if you know, the marks that 
you observed in tl1e driveway? 
A. ,vhich marks is that, the rar approaching from the west, 
or-
Q. Any marks that you observed. 
A. Tbe onlv ones that vou could see were the mnrks from 
the car that approached 'from the west-it was going west, 
rather. 
Q. ·what marks did you observe there? 
A. One wheel where it was run off and then wl1crc the left 
front wheel came off of the pavement. 
Q. Did you observe any marks close to the Burke cnrf 
A. The only marks that was-after the car that hit this 
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one car bounded back and it shoved us about six feet. It 
showed the mark where we had slid in the gravel. 
Q. Now, Mr. l\forley., following the collision where did the · 
Bm·ke car come to rest? 
.A. .Against the fence~ 
Q. What fence? 
.A. There is a fence that is-well, I don't know just what 
you call it, but it veers out there at the driveway 
page 144} where the driveway enters in onto old Route 50. 
Q. Will you state whether or not that was in 
the driveway or on the highway! 
A. It was in the driveway. 
Q. Can you tell the jury where the Scott cnr came to rest 
immediately following the collision? 
A. It was clear of Route 50. 
Q. What was its location with reference to the d1·iveway? 
A. It was on an angle where it turned into the driveway. 
Q. Prior to the arrival of the state trooper were these cars 
moved from the position in which they came to rest follow-
ing the collision f 
A. It was impossible to move them. 
Q. Did you observe any marks on the highway? 
A. No, sir. 
Q. How long had Mr. Burke been stopped prior to the im-
pact? 
A. That was just a matter of a few seconds. 
Q. Are you any relation to :hfr. Burke? 
A. No, sir. 
Q. Have you any interest in the outcome of this case f 
A. I have absolutely none. 
Q. Mr. Morley, I hand you Defendant's Exhibit No. 5 and 
ask you if you recognize the scene of that picture. 
A. Yes, sir .. 
page 145 } Q. Would you mind stepping up to the jury 
there and pointing out to the jury where the 
Burke car crone to a stop prior to the collision f 
A. Well, it came to a stop right near the center of this drive-
way. This is the driveway here, and we were coming down 
this way, and we stopped right off of the driveway. 
Mr. Thoma: Your witness. 
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CROSS EX • .\.MINATION. 
By Mr. Kuykendall: 
Q. l\Ir. l\Iorley, you say you were living in Front Royal at 
the time this accident occurred Y 
A. I was living in Front Royal. 
Q. \Vhat was your occupation 1 
A. I was a salesman for the Century Metalscraft Corpora-
tion. 
Q. l\I:i;.· l\Iorley, you had driven from Front Royal to :i\Ir. 
Johns' honie, I believe, that moming with Mr. Burkel 
A. Yes, sir. 
Q. And you were late leaving, were you not 1 
A. \Vell, it was foggy that morning, and we usually got 
over to Baltimore at nine o'clock, and we had time enough to 
make it leaving there just around six o'clock. 
Q. You were planning to lcnve :i\Ir. Johns' home at 5:30, 
weren't you! 
A. \Vell~ not necessarily. \Ve had to get to 
page 146 ~ Baltimore at nine o'clock-we were supposed to 
be in Baltimore at nine o'clock. 
Q. And how long did it take you to drive from :Mr. Johns' 
borne to Baltimore 1 
A. \Vell, it usually took around about three hours, in that 
vicinity. 
Q. Around three hours. Is it true or not tllat you had 
planned to leave Mr. Johns' home at G:30 that morning in 
order to get to Baltimore in time for your business Y 
A. The time that we leave-the time that we left-there 
is no specified time of leaving. \Ve left after \Ve got there. 
Q. Yes, but bad you plmmed to leave there at 5:301 
A. Not to my knowledge. 
Q. Now, you were riding on the back seat of this cad 
A. Yes, sir. 
Q. And you say that l\[r, Burke drove down this lane and 
to within four or five feet of the edge of the hard surface and 
stopped? 
A. Yes. 
Q. Do you know why he stopped 1 
A. Because this other car was approaching. 
Q. And about how fnr could you see that car before it got 
to the intersection f 
A. \Vell, I would say approximately a hundred feet. 
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Q. ,vas that after you had stopped? You 
page 147 } could see it that distance after you stopped? 
A. ,v ell, it was approaching when we stopped. 
Q. About how far away was it when you first saw iU. 
A. It was about a hundred-I would say it was a hundred 
feet-around a hundred feet. 
Q. ,vhen you first saw it f 
A. ,vhen I first saw it. 
Q. Aud about how far from the north edge of the hai·cl sur-
face was your car when you first saw the Scott car? 
A. ,v e was just coming to a stop when I saw it. 
Q. You came to the stop because you saw the cad 
A. Yes, naturally. 
Q. So you saw it before you started coming to the stop 1 
A. ·we saw the car approaching when we were coming to 
the stop there. 
Q. Yes. So you were still moving when you first saw this 
cad 
A. I suppose we were. 
Q. And I10w far from the north edge of the hard surface 
was the front of your car when you first observed the ap-
proach of the Scott car from your left? 
A. I wouldn't say it was over 20 feet. 
Q. Now, will you please state in what position Mr. Burke's 
car came to a stop with reference to the edge of 
page 148 } the hard surface there? ,v as it perpendicular or 
was it an angle 1 
A. ,v en, I think thnt he possibly was on a little angle, be-
cause he was getting ready to turn into Route 50-east on 
Route 50. 
Q. You don't know how much of an angle? 
A. No, I don't. 
Q. Now, could you tell whether this Scott car was on the 
hard surface or off of the hard surface after vou came to a 
stop and were waiting? · 
A. You could see the cnr-the first I noticed she was off 
the hard road was when she came pnst the mailbox. 
Q. That's the first you noticed? 
A. That's the first I noticed she wns off the hnrd rond. 
Q. Do you know nbout how fnr from you thnt wns? 
A. I would say it was possibly nronncl HO feet, 35 feet. 
. Q. Do you recall whether or not Mr. Burke sonnclecl llis 
horn? 
A. No, I don't recnll it. 
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Q. Now, after this Scott car passed the mailbox, what 
course did it take? 
A. It cut right in. 
Q. Cut suddenly, did it? 
A. No~ it cut right-from the mai1box it cut towards our 
car. 
Q. ,v en, was it a rather sharp and sudden cut f 
A. Well, it was a little sharper than the angfo 
page 149 ~ that she took when she came off of the road. 
Q. And were the lights on that cart 
A. Ori her cart 
Q. Yes .. 
A. Yes, sir. 
Q. Was any part of the Scott car on the hard surface of 
the highway when it struck your cad 
A. I don't think so. I am positive that there wasn't. 
Q. How far was the right side, if you know, of the Bm·ke 
car, from the fence on the west of that lanef 
A. ,Vhen we-before or after 1 
Q. Before the accident. 
A. I would say it was between 6 and 7 feet. 
Q. And where did your cat· come to rest after the accident T 
A. Against t~e fence. 
Q. Did it knock the f encc down, do you recall f 
A. Now, I can't say whether it-it did knock some part of 
the fence down, and we had to push some more of it down when 
we got out of the car. 
Q. -when you got out on the right¥ 
A. Got out on the right. 
Q. Now, what part of the car struck the fence-that is, 
the Burke car. 
A. ·wen, I would say that it was the right rear side. 
Q. The right reur. Did any part of the right 
page 150 ~ side of the Burke car strike the fence? 
A. Yes. . 
Q. "What part of the right side'/ 
A. "\Vell, it was right up . against the door. 
Q. On the right? 
A. On the right. 
Q. And it was damaged, too, was it Y 
A. That I don't know. 
Q. What part of the right side of the Burke wns dam-
aged? 
A. I don't know as any of it was damaged. 
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Q. What part of the rear of the Burke car was damaged? 
A. I don't know as to that. 
Q. What part of the left side of the Burke car was dam-
aged! 
A. The front door post and part of the cowl and part of 
the fender. · 
Q. You took particular notice of the left side? 
A. Well, we tried to open the door and couldn't. We looked 
at it after the state trooper was there. 
Q. Didn't you look at the rear and the right side also of 
the Burke car Y 
A. No, sir. 
Q. How soon after the accident did the doctor 
page 151 } get there, do you know? 
. A. It wasn't very long afterwards. 
Q. About how long? 
A. Well, that I couldn't say, buf it was a short time after-
wards that the doctor got there. 
Q. How far was the front of the Scott car from the left 
side of the Burke car after the cars came to a rest 1 
A. Well, the Scott car-the left-hand corner had hit Burke's 
car, and I would say that it wouldn't be over a foot and a 
half or two foot from Burke's car after they came to rest. 
After they had hit and bounded back there was the distance 
apart that they bad slid. 
Q. So when the car came to rest there was about a foot 
nnd a half distance from the left of the Scott car and the side 
of the Burke car 1 
A. No, it was more than that. It was about a foot and a 
Jmlf from where she hit Burke's car. Burke's car was hit 
and driven about six feet sideways, and her car bounded back 
about a foot and a half from where she hit. 
Q. Her car bounded back 1 
A. Yes, sir. 
Q. When it bounded back did the hind end take a course 
to the north or south 1 
A. I don't know. 
Q. Don't know that? 
page 152 } A. No, sir. 
Q. How far was the front end of the Scott car 
from the side of the Burke car when the two cars came to 
rest? 
A. I would say about 71/2 to 8 feet. 
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Q. "\Y as the Burke car knocked that distance by the Scott 
cad 
A. It was knocked sb: feet. 
Q. Do you know about how fast the Scott car was travelling 1 
A. That I couldn't tell you. 
Q. Now, I believe you stated that when Dr. Dearmont drove 
up there he parked by the side of the Scott car with the rear 
wheels of his car on the hard surf ace. 
A. One rear wheel was on the hard surface. 
Q. How fur up on the hard surface? 
A. Well, that I couldn't say. 
Q. And he was parked on the left side of the Scott car, was 
he? 
A. He was parked on the left side of the Scott car, yes. 
Q; And didn't be assist the ladies into his car and take them 
on to the hospitaU 
A. Yes, he did. 
Q. He didn't drive between the Scott car and the Burke 
car, did he7 
A. No, sir. 
page 153 ~ Q. Are you certain about thaU 
A. Yes, sir, I am certain of it. 
Q. Now, were you there when Trooper Mitchell came down 1 
1\.. Yes, sir. 
Q. How long after the accident was it that he got there f 
A. ·well, I would say-I can't say any specified time, but 
it was shortly after the doctor had left with the injured ladies. 
Q. And where did he park his car¥ 
A. On the opposite side. 
Q. Did you and l\fr. Burke and Mr. Johns explain to 1\Ir. 
:Mitchell how this accident had occurred¥ 
A. Yes, sir. 
Q. And you told him just what occurred there, how it hap-
pened? 
A. Yes, we did. 
Q. And then l\Ir. Mitchell, with your assistance and with 
the assistance of l\Ir. Johns, made some measurements there r 
A. Yes, sir. 
Q. And you pointed out to lfr. :Mitchell tbe marks that you 
had spoken about f 
A. Mr. :Mitchell saw the marks himself. 
Q. Did you point any marks out to him 7 
A. No, sir. 
Q. And he stayed there about l1ow long! I __ J 
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A. Oh, I would say he was there 20 or 30 min-
page 154 } utes. 
. Q. ,vas he tbere when the two cars were 
moved? · · 
A. No, he wasn't. I don't think he was. Now, we weren't 
there when Scott's car was moved. 
Q. You were not there f 
A. No, sir. 
Q. Vv ere you tl1ere when the Burke car was moved 7 
A. I was there when Burke's car was moved? 
Q. And it was driven away 1 
A. In low gear.· 
Q. And it was driven away by Mr. Burke? 
A. Driven away in low gear. 
Q. \Vas Mr. l\Iitchell there when it was driven away1 
A. No, I don't think he was. 
Q. How close was this mark to the mailbox, this tire mark 
that you speak of 1 
A. I would say there were about-wh<.>n they went past 
the mailbox they were possibly a foot away from it, maybe a 
little more. I can't say definitely just how far they were. 
Q. There was only one, wasn't there? 
A. Actually, there is two wheels on each side of the car. 
Q. And both of them were about a foot away from the mail-
box? 
A. vVell, it may be a litle m<>re than a foot away. 
Q. \Vas it a double track or a single one1 
page 155 ~ A. \V ell, I can't tell you that. 
Q. \Vere there one or two marks there Y 
A. ,v eu, I think that there was one mark. I cau 't tell you 
whether there were two. 
Q. You don't remember 1 
A. ( Shakes head.) 
Q. Do you remember wlmt kind of a car Dr. Dearmont ,vas 
travelling in 1 
A. It was a Ford coupe. I don't know what model. 
Q. Do you recall the kind of a car Mr. Burke was driving 
that day7 
A. Yes. 
Q .. \Vhat kind? 
A. 1947 Chevrolet. 
Q. I don't recall, Mr. irorley, whether I ask<.>d you if you 
could tell the speed of the Scott car as it approached. 
A. You asked me, and I eouldn 't. 
Q. You don't recall thaH I believe you stated that you 
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didn't look for any of these marks until after Trooper 1-.Iitchell 
got there. 
A. "\Ve didn't look for them? 
Q. Yes. 
A. "\Ve looked for the one that came off the mailbox, yes. 
Q. You looked for that mark before the trooper got there? 
A. "\\Tell, the only reason why we looked for it, 
page 156 ~ because we knew she came off of the road, and 
we were wondering how far back she came off, 
because she was right by the mailbox when we saw lier, that 
I know she was off the road. 
Q. So you looked for that mark before the trooper came? 
A. Yes, sir. 
Q. How long before? 
A. I can't say. 
Q. '\Vas it immediately after the accident? 
A. The trooper was there shortly after the doctor left. 
There was no looking around at all until after the doctor had 
taken these ladies away and shortly after, the trooper came. 
Q. And you say-
A. "\Ve didn't look for them, we could see them. 
Q. Then you didn't look for them f 
A. You could see the mark. 
Q. And you didn't see that mark until after the doctor had 
left? 
A. Oh, yes-no, we didn't sec it until after the doctor left, 
but it came rig'l1t into :Mrs. Scott's car. You could follow the 
mark right down to l\'Irs. Scott's car. 
Q. But you didn't see it till after that Y 
A. "\Ve didn't see it till after that. 
Q. Had any cars been past there after that time? 
A. No, only a bus passed. 
Q. A Greyhound bus passed going to "\Vashington 'l 
A. A bus. 
page 157 ~ Q. Do you know what kind it was? 
A. I don't know what kind it was. 
Q. '\Yhnt kind of a shoulder was there on the north side of 
that road? Could you describe that? 
A. The sl1oulder that-well, there was gravel tapered from 
grass. Run gravel out to nothing and then a grass shoulclcr 
started in about-
Q. And it was all loose gravel? 
A. "r ell, it was loose gravel. It wnsn 't paved, yes. 
Q. Now, just tell what kind of a mark this was you saw 
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lending along the shoulder of that road up to this driveway 
that you have spoken of. Describe the mark. 
A. It was a tire mark. 
Q. "\Vell, I mean just how was the impression made f Did 
you observe the tread f 
A. No, I didn't observe no tread. 
Q. ,v eu, what kind of a mark did it make Y 
A. A tire mark. 
Q. V{ ell, was it a skid mark f 
A. No, it was no skid mark. 
Q. \.Vell, just tell the jury ,vhat kind of a mark it was. 
A. Well, it was just a-it was a tire mark like any other 
tire. It wasn't what skidding would make. 
Q. And it was all loose gravel 7 
page 158 } A. It was loose gravel-well it was not-it 
wasn't so much gravel there, either. It was dirt. 
Q. ·wen, now, was it gravel or dirU That's what I asked 
you. 
A. "r ell, it's dirt and gravel both. There had been gravel 
put in there as they approach the mailbox, and there is dirt 
and gravel both. 
l\Ir. Kuykendall: I think that's all. 
I I ' 
('Witness excused.) \. ., \ 
Mr. Benham: Mr. Robinson. 
"\Vhereupon, 
FLOYD JACKSON ROBINSON 
was called as a witness on belmlf of the defendant, and having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION. 
B,· l\I r. Benham: 
0 Q: Mr. Robinson, what. is your full name? 
A. Floyd Jackson Robmson. 
Q. And for whom do you work! 
A. Virginia Department of Highwavs. 
Q. And what is your territory1 1Vhat is your job? 
A. Superintendent of Clarke Countv. 
Q. Were you superintendent of Clarke County-:-how long 
have you been superintendent of Clarke County? 
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A. About twelve years. 
Q. You are familiar, of course, with old U. S. 
Route 50 between Boyce and Cook's Garage 1 
A. I am. 
Q. When was that last rcsurf aced 1 
A. About '43,-4, or around in there. I don't know ex-
actly. I tried to look that up and I couldn't find it. 
Q. Before the end of the wad 
A. It was done during the war. 
Q. Is there a white line on that road! 
A. There was before it was surfaced, but it wasn't any put 
back there since it was treated. 
Q. There has been none since it was treated in '441 · 
Mr. Kuykendall: He didn't say that, he said he didn't 
know when it was re-treated. He is guessing at it. 
By Mr. Benham: 
Q. ,vhen was it re-treated 1 
A. During the war. 
Q. And has there been any white line since it was re-
treated? 
A. No, sir, there have not. 
Mr. Benham: Your witness. 
CROSS EXAMINATION; 
By Mr. "Williams: 
Q. Mr. Robinson, can you tell the jury the width of the 
state right of way at this-
page 160 ~ Judge Marshall: Gentlemen., we wiJI have to 
recall him for that purpose. You can cross-ex-
amine him on this question and that alone. '\Ve will call him 
back tomorrow if you l1ave to go into your case. 
Mr. Benham: That's in chief, too. 
By Mr. Williams: 
Q. When did the war end, Mr. Robinson Y 
A. '45, didn't it 1 
Q. I am asking you, sir. 
A. It ended in '45. Q. ·when7 
A. You got me. 
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J ydge Marshall: That's all. 
("Witness excused.) 
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(Whereupon, after proper cautioning· of the jury by the 
Court, the trial was recessed at 5 :25 o'clock, p. m., to recon-
vene at 10 o'clock, a. m., Thursday, September 15, 1949.) 
page 161 ~ Virginia: 
In the Circuit Court of Clarke County. 
Leota C. Scott, Plaintiff, 
v. 
Donald A. Burke, Def endaut. 
Clarke County Court House, 
Berryville, Virginia, 
Thursday, September 15, 1949. 
The above-entitled matter was resumed for trial, pursuant 
. to recess, at 10 o'clock, a. m. 
Before: Honorable E11iott l\Iarshall, .Judge. 
Appearances: Edward i\IcC. ,villiams. Esq., Berryville, 
Virginia and J. Sloan Kuykendall, Esq., ,vinchester, Vir-
ginia, Attorneys for the Plaintiff. 
H. K. Benham, Esq., ·winchester, Virginia, and ,T. Edward 
Thoma, Esq., ,vinchester, Virginia, A ttomeys for the De-
fendant. 
page 162 ~ PROCEEDINGS. 
:Mr. Benham: l\Ir. Burke. 
·whereupon, 
DOXALD A. BURKE 
was called as a witness on his own he half, and having been 
first duly sworn, was (.>xaminccl nnd tt>stified as follows: 
DIRECT EX.Ai\IIN ATION. 
By l\Ir. Bcnlrnm: 
Q. :Mr. Burke, please state your full name. 
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A. Donald Allen Burke. 
Q. You are the defendant in this case? 
A. Yes, sir. 
Q. Where do you live? 
A. Front Royal, Virginia. 
Q. And how long have you lived there? 
A. About 17 years. 
Q. For whom do you work! 
A. At the present time? 
Q. Yes. 
A. Ortho Pemberton. 
Q. For whom were :mu working on October 14, 1947? 
A. Century :Metal craft Corporntion, Baltimore. 
Q. At that time, October 14, 1947, did you own a cad 
A. Yes, sir. 
Q. ·what was that automobile? 
page 163 ~ A. A '47 Fleetline Chevrolet. 
Q. On the morning of October 14, 1947, at about 
from 5 to 6 o'clock did you take a trip f 
A. Yes. 
Q. Who was with you on that trip? 
A. w· ell, from Front Royal to l\fr. Johns' residence ]\[ r. 
Morley was with me, and at Mr. Johns' home I picked him up.· 
Q. You picked up Mr. Johns at his home? 
A. At his home. 
Q. And you left bis llome? 
A. Yes, sir. 
Q. And then where did you go? 
A. "\Ve started for Baltimore. 
Q. And how far did you get Y 
A. "\Ve got about to the encl of the lane, :Mr. Johns' lane. 
Q. ·was there an accident at that time? 
A. Yes, sir. 
Q. Now:, will you just tell the jury what you saw and what 
occurred just before that accident? 
A. ·wen, it was rather foggy in the morning. I travelled 
down :Mr. Johns' lane toward Route 50. B.efore we approached 
the highway you could notice the reffoctions of headlights of 
a vehicle coming- west on Route 50, and due to the situation of 
the lane there it's natural for anyone to stop before he gets 
. to the end of it, because the right-side view to-
page 164 ~ wards Winchester is rather grown up. \.Ve saw 
the lieadligl1ts of the car, so naturally we came to 
a stop about, oh, four or five feet from the highway. I had 
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turned my wheels toward Boyce, naturally, since I wns going 
that direction. About three or four seconds the car that was 
approaching from the east was-we noticed oegan to come 
more over towards our side of the 1·oad, which was the north 
side of the road, and narrowly missed the mailbox. 
Well, I set there. I didn't think for a minute it was com-
ing in that lane, due to the width of that road and being 
straight through. Before I knew it I looked out and the 
l1cadlights were right up against the door. And we got jarred 
up quite a bit, and I think we just set and looked at each 
other for a while, and one of the Jadies in the other car, I 
believe it was :Mrs. Scott's sister, said, "Somebody help get 
my sister out of the car.'' That's when we kind of woke up 
like. • 
Mr. Johns pushed the door open and he got out, and Mr. 
Johns and myself got Mrs. Scott out of the car., and I don't 
remember who got the car seat out, but we laid her down on 
the car seat. 
Q. Now, when you stopped, whereabouts in your lane. was 
~m~? . 
A. I was about the center of the lane and I'd say four or 
five feet from the hard surface. 
Q. And was your car perpendicular with Route 50, or what? 
· A. No, sir, it was on au angle as if I were going 
page 165 ~ to turn towards Boyce. 
Q. Which direction were your light shining! 
,!\.. They were across the road and a little bit to the left of 
the center of the lane. 
Q. After the accident whereabouts in the lane was your 
carf 
A. \.Vell, it was-the back end of the car was through the 
fence up to about the middle of the right door and about 10 
feet from the hard surface, and it was about perpendicular to 
Route 50. 
Q. Now, after the accident whereabouts in the lane was the 
Scott car, the other cad 
A. Well, the left hind wheel of Mrs. Scott's car was just 
on the highway. 
Q. Just on the highway? 
A. And the rest of the car was in the lane. I'd sav the 
front wheel was something around three feet off the highway. 
Q. Which one 1 
A. Left front. 
Q. Left front wheel. How close to your car did it come 
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to a stop 1 How much distance was between the two cars, if 
you know7 
A. \Vell, from my bumper-from my car to her bumper I'd 
say was four or five feet, because we had to walk around the 
car and in between to take llrs. Scott to the doc-
page 166 ~ tor's car when he came, and there wasn't any dif-
ficulty getting through the opening there. 
Q. Now, after the accident what did you do then, after you 
got out of the car Y 
A. \Vell, we helped Mrs. Scott get out, and the doctor was 
called and the ·patrolman, state trooper. I was mostly inter-
ested in my car at the time, hecaus~ it was fairly new. It 
was the only car I had ever owned. It was new and I had it 
six months, and I wanted to see what all was wrong with it. 
I noticed ·right behind the left front wheel the fender was 
smashed up against the body and the door was smashed up 
and the window was all broke up on my side of the car. I 
couldn't get my left door open. And I went around the other 
side, and the only damage on the other side was a dent in the 
trunk on the right-hand rear side where it had pushed some 
of the boards and all through the fence. 
Q. How soon after the accident would you say that Dr. 
Dem'Illont came T 
A. ·wen, I'd say about 45 minutes. From half an hour to 
45 minutes. 
Q. Then what did lie do 1 
A. \Vell, he was mostly interested in Mrs. Scott, because 
she was the worst injured of the thre~, and be noticed a lump 
on the lady sitting in the back scat of the other car-I forget 
. what her name is-and marks on her head, and I 
page 167 ~ think he remarked that she'd live. A joking sort 
of a fellow. And be thoug·ht it would bo better 
to get them to the hospital, and especlnlly Mrs. Scott, rig-ht 
away. So we helped her in the back trunk of his car, and the 
other two ladies g'Ot in, and they went to to ·winchester. 
Q. Now, while Dr. Dearmont was tllere where did he park 
his cad 
A. He was headed back towards \Yinchester about in front 
of my car, between my car and ~Irs. Scott's. 
Q. Now, wl1at do you mean by "between"T 
A. \Veil, he just pulled a little off-his right wheels, his 
right front wl1eel, his rear wheel was a little off of the high-
way. He opened his trunk up so he could get those ladies in 
there. 
\ 
\ 
\ 
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Q. He had his trunk up 1 
A. He opened the back pai·t of his trunk, that's the way he 
took them into town. I think it was 40-
Q. Now, while he was there did you see any cars pass 1 
A. A Greyhound bus was, I think, the only vehicle that 
passed. · 
Q. Did any other cars pass that inorning that you remem-
ber! 
A. No, sir. 
Q. Did the Greyholund bus stop? 
A. No, sir, be slowed down and went on. 
Q. After Dr. Dearmont left how long before the 
pao·e 168 } trooper arrived 1 
I';> A. ·wen, it was about 15 minutes. 
Q. Now, did you examine the Jane for any marks that might 
be there? . 
A. \V ell, I just noticed where our car had slid from where 
it was sitting back to where it was stopped. 
Q. Any marks there f 
A. vVell, the tire marks for the front wheels especially. The 
gravel was kind of pushed up in a pile. Uost of the traffic, 
I think, from the Johns J1ome intended to go towards "\Yin-
chcster. They l1ad made sort of a lane there, and the gravel 
was piled and it was about that deep (indicating), and when 
the car pulled over that gravel it made quite an impression 
in the gravel. 
Q. Did you notice any other mark, either on the road or 
off the road Y 
A. Not at that time. 
Q. Diel you notice any later? . 
A. '\VelJ, after the trooper, l\I1tchell, got there and began 
to measure, and so forth, we did notice the tire marks-I 
say just tire marks-that were Jeft-began off the shoulcler 
of the road about 35 feet past the mailbox. They looked quite 
a bit like thcv were fresh tire markia;. The reason for it was 
the shoulder there at that time was dirt. The P.Onclition of the 
weather in the mornin~, it was-well, the rond 
page 169 ~ was a little wet and it's like a he.avy dew on a 
foggy morning, and if you have ever seen a car 
go over clil't in the mornin~ at that time you will notice that 
it picks up a certain amount of the clamp particfos of dirt, 
and you can ~ee a good tire track there. 
Q. '\Vhere did that tire mark begin 1 
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A. About 35 feet from the intersection there from the mail-
box. 
Q. I mean, did it begin on the road or off the road Y 
A. Just off the hard surface along the edge and bared just 
a little bit to the right as it come towards us. 
Q. And where did it stop f 
A. "r ell, it stopped right in the lane. 
Q. Do you know about how long Trooper Mitchell stayed Y 
A. About 15 minutes. 
Q. And then what did you do after thaU 
A. ,vell, I was interested in getting my car back to Front 
Royal if I possibly could, and l\Ir. Johns and Mr. l\forley were 
interested in getting on to Baltimore. I think Mr. .Johns 
went back home to get his car, and 1'.fr. 1\forley stayed while I 
pulled mine out of there and I got on the road. I could get 
it in low gear and that was all. I drove home in sccond--I 
couldn't get it in second or high. I drove it on home like 
that. 
Q. Did you have your car fixed f 
A. Yes, sir. 
Q. And by whom was it fixed1 
pag~ 170 ~ A. Parkway Chevrolet. Shorty Holsinger was 
the bodv and fender man. 
Q. I hand you a ·statement and ask you if that is the bill 
that was rendered to you, or one like that, by Parkway Chev-
rolet, Inc.1 
A. Yes, sir. 
Q. And that is the bill that you paid for repairing your 
cad 
A. Yes, sir. 
Mr. Benham: Is it stipulated that this can be admitted? 
l\Ir. Kuykendall: Subject to any item that is not in the 
bill of particulars. 
Mr. Benlmm: It is stipulated bv counsel for plaintiff and 
defendant tliat this statement of the Parkway Chevrolet, Inc., 
which is offered in evidence as Defendant's Exhibit 8, is n 
correct statement of the d1una~es to the Defendant's automo-
bile, subject to be col'roborated by the statements ltcretofore 
submitted to plaintiff. 
l\Ir. Kuykendall: And subject to change to conform to tllat 
bill of particulars. 
(The document above referred to was received in evidence 
as Defendant's Exhibit No. 8.) 
I 
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Q. Did you see any debris, any dil't or anything 
page 171 } in the lane or in tbe 1·oad, either one, after the 
accident! 
A. It wasn't anything on the highway itself, on the hard 
surface. The only-well, broken glass, and, well, you call it 
sludge, or whatever you find under a-that is, clings to auto· 
mobiles-vehicles-was right inside the lane about the center 
· of the lane, about four feet off of the hard surface. 
Q. Did you look in the highway to see if there was any on 
the hard surface 7 
A. Yes, sir. 
Q. ·who was in the car with you Y 
A. Mr. J olms-
Q. ·where was he sitting 7 
A. On my right in the front seat, and :Mr. :Morley in the 
rear seat. 
1\Ir. Benham: That's all. 
CROSS EXAMINATION. 
By Mr. Kuykendall: 
Q. Mr. Burke, were you living at Front Royal at the time 
this accident occurred f 
A. Yes. 
Q. You later moved to Norfolk, did you not? 
A. Yes, sir. 
Q. And arc you now back at Front Royal? 
A. Yes, sir. 
Q. And by whom did you say you were employed 
page 172 } at the time of this ac.'cidenU 
A. The Century )Ietalcraft Corporation, in 
Baltimore. 
Q. And was Mr .• Johns also employed by that company1 
A. Yes, sir, and Mr. Morley, too. 
Q. All three of you? 
A. Yes. 
Q. "rhat was the nature of the work that you were engaged 
in for that company? . . · 
A. It was aluminum c.'Ookmg utensils. 
Q. You were selling those, were you not? 
A. Yes, sir. 
Q. :Mr. Burke, what time did you leave Front Royal that 
morning? 
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A. I'd say about five o'clock. · 
Q. And you were planning on leaving Mr. Johns' home 
about 5 :30, were you not! · 
A. ,v ell, it was never any certain time we left Mr. J olms '. 
Sometimes we drank coffee if we w~re too early, and a lot of 
times we discussed our week's business with him. He was 
the junior manager at the time. }fr. Morley and I were plain 
salesmen. And there was no definite time to be away from 
there at all. Sometimes we arrived in Baltimore a little lnte, 
either half an hour or sometimes au hour after we were sup-
posed to be there. 
Q. So, then, you did have a time that you were 
page 173 ~ supposed to be there! 
A. Yes. 
Q. And you bad planned that morning to leave Mr. Johns' 
home at 5 :30 so you could be in Baltimore at the time you were 
supposed to be there! 
A. Yes. 
Q. And the truth of the matter was that you didn't get 
away from Mr. Johns' home until six o'clock? 
A. It was around 5 :30 when we left l\fr. J obns' home, about 
5 :30, 20 minutes to six. 
Q. ·was that a new car that you hadf 
A. Yes. 
Q. How long I1ad you had it f 
A. About six months. Got it April-
Q. And you lmd been accustomed, had you not, to go to 
Mr. Johns' home and pick him up and go to Baltimore¥ 
A. Yes, sir. 
Q. Done that on numerous occasions f 
A. Yes, sir. 
Q. Now, could you tell, l\f r. Burke, about where your car 
was when you observed this car approaching from your left'/ 
A. About 20 feet up the lane, or a little more than that. 
Q. In other words., you were about 20 feet from the edge 
of the north side of the hard surf ace when vou first observed it! . 
A. ,:v ell, from the entrance of the lane it was 
page 174 ~ about 20, 25 feet. 
A. Yes. 
Q. That's when you first saw this car? 
Q. And could you estimate the distance tlmt that car wns 
from the intersection with t.his lane when you first saw it 1 
A. That's a little hard to do. I'd say we was nronnd-I 
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wouldn't like to say. I couldn't tell you any definite figure. 
Q. vVas it about the mailbox when you first saw it? 
A. Oh, no, sir, the mailbox is right next to the lane. 
Q. About ho,v far from the entrance to that lanej 
A. ,v ell, a hundred fifty feet. 
Q. The mailbox 1 You mean the mailbox is about 150 feet 
from the entrance to the lane J 
A. No, sir, sets right at the lane. 
Q. How far was the mailbox from the entrance to the lane? 
A. From the left side it sets approximately 10 feet, I'd say, 
or less. 
Q. Ten feet or less. Now, what was the 150 feet about 
which you have spoken? 
A. It was from the mailbox. 
Q. You mean this cad 
A. Yes. 
Q. It was about 150 feet from the mailbox when you first 
saw it 1 
page 175 ~ A. Yes. 
Q. Now, could you tell whether or not that car 
was up on the hard surface when you saw it 1 
A. No, sir. 
Q. You didn't know 1 
. .A. No. 
Q. You came to a stop, then, when that car was about how 
fur from you 7 
A. About, I'd say, 50 feet beyond the mailbox to the east. 
Q. Now, was the car up on the hard surface nt the time you 
brought your car to a stop-I mean :Mrs. Scott's car., of 
course Y 
A. I would say it was just beginning to leave the hard sur-
face. 
Q. About 50 or 60 feet beyond you¥ 
A. Approximately. 
Q. And you noticed this ear bearing· toward the mailbox 1 
A. It wus just beginning to leave the hard surface and run 
along the edge. 
Q. And you noticed t]rnt it wns not getting back up on the 
hiµ;hway, was coming closer to you all the time? 
A. Yes, sir. 
Q. Did you blow t11e hom on your ear! 
A. No, sir. I didn't have much time between the time the 
car left the hard surface and the time of the impact. 
Q. It was almost instantaneous, was it! 
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Q. To even blow a born 1 
A. To think about blowing a horn when you thought the 
car would pass you. 
Q. So you didn't tbink the car was going to pull down in 
the lane until it actuall)· struck you, is that right! 
A. That's right, I thought it would most likely get back on 
the road there. 
Q. And your car was parked on an angle facing towa'rd 
BoyceY 
A. Yes, sir. 
Q. Preparatory to driving out up on the highway to travel 
east? 
A. That's right. 
Q. And your lights were shining in tlmt direction? 
A. Yes, sir. 
Q. Kow, did t]iis car of l\Irs. Srott's turn suddenly down 
into the lane and then strike your car? 
A. It appeared to, yes. 
Q. It appeared to do that? 
A. Yes, because-I looked out the window and the head-
lights were right outside the door, and it seemed that the left 
side of the car hit first. 
Q. \Vell, now, how far was the left side of your 
page 177 } car, if you know, from the edge of the grass plot 
that followed around that lane? 
A. Indeed, I don't believe I could ten you exactly. 
Q. Do you know how far it was from the fence on the left 
side? 
A. Well, the fence was about two feet from the grassy sec-· 
tion, and I think at the time nailed to the trees around there. 
Q. There were some trees standing there? 
A. Some tall-one or two of them, I guess. 
Q. And there was one tree near the highway that your car 
was sitting opposite 1 . 
A. Sitting opposite? 
Q. Yes. In other words, it was to the west of a tree stand-
ing between your car and the fence? 
A. That I cou]dn 't say. 
Q. ,vi1at part of the driveway did your car occupy when it 
came to a stop 1 
A. You mean with reference to the center of the drivewavf 
Q. Yes. · 
A. Well, it was approximately in the center of the drive-
way and on an angle as if I were turning towards Boyce. 
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Q. As a matter of fact, the greater part of your car was to 
the left of the center of that driveway, wasn't it 7 I mean you 
would have naturallv followed to the left some-
page 178 } what to make that turn Y 
A.. Had you seen the driveway, the road nat-
ul'Rlly-I mean, the impressions in the gravel have a tendency 
to go toward Winchester, and in order to turn to Boyce you 
l1ad to make a curve and you had to go a little off center of the 
center of the driveway in order to go to Boyce. 
Q . .And you had done thaU 
A.. Yes, that's the way the driveway went. 
Q. Could you estimate the distance, approximately, of the 
left wheels of your car from the center of tbat driveway? 
A. The left wheel Y 
Q. Yes, at the time you crune to a stop. 
A. I'd say 7 or 8 feet. About 7 or 8. 
Q. Left of the center of the driveway'l 
A. You were talking about the left wheel from t11e hard 
surface? 
Q. No, I am talking about the left wheel from the center 
of the driveway. 
A. Oh, I misunderstood the question. I'd say three feet. 
Q. How wide was your cart 
A. You have got me. 
Q. Have no idea T 
A. I don't know how wide anybody's car is. 
Q. How long is it? 
page 179 } A. I wouldn't know that, either. 
Q. It was a conch Y 
A. Yes, it was an arrow sedan, five-passenger. 
; J 
Q. Now, Mr. Burke, you say that your car was knocked 
from a standstill backward into and through that board fence 
to your right 1 
A. The rear section., yes, sir. 
Q. And while you were sitting there you had your brake 
on, did you'l 
A. Yes, sir. 
Q. And was your car in gear? I mean, clid you have your 
clutch in1 
A. No, sir. 
Q. ·were the lights burning on your car? 
A. Yes, sir. . 
Q. I understand that your car, after it came to rest, was 
sitting perpendicular to the highway. 
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A. Approximately, yes, sir. 
Q. And it was about 10 feet from the edge of the hard sur-
face of the highway 1 
A. Yes, sir. 
Q. How far down into the driveway, now, was Mrs. Scott's 
car after the impact t 
A..'The left rear wheel was about 8 inches on the hard sur-
. face, and the rest of the car was in the gravelled 
page 180 ~ part of the driveway. 
Q. And how far was the front of Mrs. Scott's 
car from· the side of vour car after the collision 1 
A. From the front" of her car to the side of mine 1 
Q. Yes. 
A. Three or four feet. 
Q. Do you know whether or not l\Irs. Scott's C'ar was 
knocked backward as a result of the collision, the impact 7 
A. No, sir, I couldn't say. 
Q. You don't remember thaU 
A. No, sir. 
Q. You saw no evidence on the ground there that that had 
occurred, did you Y 
A.N~d~ . 
Q. Now, when Dr. Dearmont got there where did he park 
his carY 
A. The back end of his car was about where tbe front end 
-a little-about three feet in front of the front end facing 
\Vinchester of :Mrs. Scott's car. 
Q. It was to the side of her car, was it not 1 
A. To the left side. 
Q. Yes. In other words, he pulled down the highway and 
off. Part of his car was on the highway and part off! 
A. Yes, sir. 
Q. Along the side of Mrs. Scott's car 7 
page 181 ~ A. Yes. 
Q. Dr. Dem·mont did not drive between your 
car and the Scott car? 
A. No, sir, no room in there, between. 
Q. Wasn't room in there. Now, you say Dr. Dearmont 
picked these people up and left there and then the state 
trooper came 1 
A. Yes, sir. 
Q. And he discussed this accident with you and your com-
panions there, did he 1 
A. That's right. 
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Q. And you told him how it happened 1 
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A. He asked me for my driver's license, and so forth, what 
they usually want from you, and he wanted to know who the 
other car belonged to and where the occupants were. And 
then I believe he started to make his measurements. 
· Q. Did or did you not tell him how the accident happened? 
A. I believe that I did. 
Q. And l\Ir. Johns and :Mr. l\Iorley also explained to him 
how it happened Y · 
A.·Yes. 
Q. And you all assisted him in making some measurements 
of marks there 1 
A. I didn't. I couldn't say definitely about l\Ir. J olms or 
·· Mr. M:orlev. · 
page 182 } Q. And ·they pointed out, did they not, these 
marks in the road that he spoke of here on the 
witness stand yesterday Y 
A. Wl1at marks do you mean 1 
Q. You heard him, did you not, tell about the marks that 
he had seen in the road Y 
A. In tl10 road? 
Q. I mean, on the shoulder of the road. 
A. Yes, sir. 
Q. And in the lane? 
A. I remember that. 
Q. And :Mr •• Johns and :Mr. Morley sl1owed him those marks 
and told him that they were there, did they? 
A. No, sir. Q. WhaU 
A. No. 
Q. Are you sure of thatT 
A. Yes. 
Q. You weren't with them all the time 1 
A. I was standing right in the road watching. 
Q. Then wouldn't you know whether they assisted him in 
making the measurements 1 
A. They were standing with him, hut I don't know if they 
helped l1im in the measurements or not. 
Q. If you were there with them you would know whether 
they assisted him in makin~ the measurements, wouldn't yon? 
A. I couldn't say whether Mr. i\forley or Mr. 
page 183 } Jolms held the tape or not. 
Q. Then could you be certain that they didn't 
tell Mr. 1Iitcbell about those marks and what caused those 
marks! 
114 Supreme Court of Appeals of Virginia 
Donald .A. Burke. I. 
A. He noticed those when he first started doing tl1e measur-
ing. 
Q. They explained to him what made the m,rks, didn't 
they? 
A. No, sh·. 
Q. Now, Mr. Burke, you have filed a counterclaim in this 
action to recover for the dmnag·es done to your car as a re-
sult of this collision, have vou not! 
A. Yes, sir. · 
Q. Could you estimate the speed of the Scott car ns it ap-
proached from your left? 
A. No~ sir. 
Q. You all were discussing your business affairs as you 
left that morning, were you not, you and your companions? 
A. To the best of my knowledge I think the only talk was 
about the weather. 
Q. About the weather? 
A. Condition of the weabtre that morning. 
Q. Describe the condition of the weather as you recall it 
at that time. 
A. It was quite foggy. It seemed to be kind of 
page 184 ~ a-oh, it was wet, kind of a damp fog, and the 
roads were a little damp in the morning. It was 
just about daybreak, not quite. That's about all there is about 
tile weather. 
Q. It was quite foggy, wasn't it! 
(There was no answer to the above question.) 
A Juror: :May I nsk n question? Did Dr. Dearmont arrive 
before the Greyhound bus passed, or afterwards 1 
The ,vitness: Let's see. I just don't know. 
A Juror: I'd like to have that nnswered for me to clear 
up something in my mind. 
A Juror: May I ask n question? The left door of the car, 
your car, was jambed. The right door was against the fence. 
How did you get out? 
The 'Witness: \Yell, the fence wns broken. 
A Juro1·: Entirclv clown? You didn't Jiave anv trouble 
getting out quickly? · · 
The Witness: There was difficultv. It would only come 
open about that far (indicating) and the rest was ·pushed 
open. 
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By Mr. Benham: 
Q. J\Ir. Kuykendall nsked you about trees on the left side 
of the road. vVas the left side of the lane-that is, the east 
side of the lane-clear enough to see towards Boyce? 
A. Yes, sir. If it was possible for the jury to see the scene 
of the acciden4 I tl1ink they would get a lot better 
page 185 ~ idea of what the whole situation is. 
Q. Could you see at that time to the lefU 
A. Yes, there was a bank from where the road had been 
dug out about, or, I'd say 12 or 14 inches high, and then on 
this bank was where the trees are up and the branches are 
sufficiently l1igh above the view from where you are sitting in 
a car to se€ down the road. 
l\fr. Benham: That's all 
(Witness excused.) 
l\Ir. Benham: If Your Honor please, we'd like recall one 
witness to answer a guestion that was propounded by one of 
the jurors to clear up a matter. It is Mr. :Morley. I have 
talked with him since but not about that, because it just oc-
curred at t11is time, but he testified to it before, I think. The 
juror asked about the doctor. 
Judge Marshall: Is it testified to already! 
Mr. Benham: No, not exactly . 
• T udge Marshall: Don't say what he testified. 
l\lr. Benham: I can tell you he didn't answer the direct 
question. · 
Call Mr. Morley. 
\Vhereupon, 
HARRY THOMAS :MORLEY 
was recalled to the stand on behalf of the defendant, and hav-
ing hee!1 previously duly sworn, was examined 
page 186 ~ and testified further as follows: 
RE-DIRECT EXAMINATION. 
By l\Ir. Thoma: 
Q. Mr. :Morley, do you 1·eeall whetl1er or not Dr. Dearmont 
had arrived at the scene of the accident before the Greyhound 
bus passed there! 
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A. He had, yes. 
Mr. Thoma: That's all. . 
Mr. Kuykendall: I haven't any questions . 
. Judge Marshall: That's all. 
(Witness excused.) 
l\fr. Benl1am: That's the defendant's case. 
Judge Marshall: Defendant rests f 
Mr. Benham: Yes. 
Judge Ma1·s~all: Any rebuttal f 
Mr. Kuykendall: No, sir. . 
Judge Marshall: Gentlemen, the attorneys and I have con-
sented to permit the jury to go to the scene of this collision 
and view it themselves. 
(After proper cautioning of the jury by the Court, the 
Court and counsel retired to chambers where the following 
discussion was had.) 
l\fr. Benham: At this time counsel for the defendant re-
news its motion to strike all counts in the declaration that do 
not charge the defendant with f ailnre to stop be-
page 187 } fore entering the highway and yield the right of 
way to the plaintiff's car. It has been moved to 
strike the counts that charge the defendant wi~h failing to 
keep a proper lookout and failing to keep his car under 
proper co.ntrol. 
Judge l\farshall: :Motion ~s overruled. 
Mr. Thoma : Exception noted, for reasons heretofore 
stated. • 
(Whereupon, instructions we1·e presented and discussed.) 
Mr. Kuykendall: If the Court please, I move to strike the 
defendant's evidence as fo the averments in the counterclaim 
and say insofar as it charges that the plnintiff, Leota Scott, 
failed to observe the approac]1 of tlie automobile of Donald 
Burke, as there was no duty upon her to do so; insofar as tlic 
counterclaim avers that the plaintiff failed at all timt's to 
have her automobile under proper control as she drove along· 
the highway, that there was no evidence that so long ns she 
was on the highway she failed to hnvc it under proper con-
trol; and further, that tile question of her negligence, if any, 
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while on the highway is of immaterial consideration because 
the defendant claims the accident happened down in the drive-
way and not up on the highway; and insofar as the counter-
claim avers that Leota Scott failed to use due care to drive 
the automobile operated by her upon the hig·lnvay. 
The only basis upon which the defendant can recover in 
this action, if at all, is upon the last theory charged, that 
. Leota Scott negligently drove her car down into 
page 188 ~ the private driveway and struck the defendant, 
and her manner of operation 011 the highway, if 
proven, is of no consequence in this case; and secondly, there 
is no evidence of the manner in which she operated 011 the 
highway. 
Judge :Marshall: For the sake of consistency, I overrule 
the motion. 
Mr. Kuvkendall: Note that he agrees with me, but he wants 
to be cousistent. 
('Vhereupon, further instructions were offered and dis-
cussed.) 
Judge llnrsliall: I am going to eliminate contributory neg-
ligence from the case. 
:Mr. Thoma : Then the two motions that were made will be 
sustained 7 
Judge Marshall: I will sustain both of the motions and 
strike out all the evidence. I am going to refuse this instruc-
tion [E]. 
l\fr. Benham: '\Ve object to failure to instruct the jury on 
concurring negligence. 
(And thereupon, Leota C. Scott, the plaintiff, offered tl1e 
instructions hereinafter set forth as Plaintiff's Instructions 
Nos. 1, 4, 5, 7, 9, C mid E. The defendant, Donald A. Burke, 
offered the instructions Nos. 2, 6, 8, G, J, K, M, 0, Q, S. In-
struction No. 3 was given by the Court, in lieu of Plaintiff's 
Instruction E and Defendant's Instruction J. The action of 
the Court in granting each instruction was as is 
page 189 ~ hereinafter statC'cl with reference to each instruc-
tion. The instructions hereinafter set forth and 
marked "Granted" were all of the instructions that were 
gi;anted. The instructions hereinaffor set forth and marked 
"Refused" were all of the instructions that were refused. 
The objections and exceptions of the plaintiff and the defend-
ant were as hereinafter st't forth.) 
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During the argument over instructions, Judge l\Iarshall 
made the following statement and ruling: 
"I have decided, gentlemen, that there arc only two issues 
involved in this case. If the accident occurred on the high-
way, plaintiff should recover. If the accident occurred in the 
lane and off the highway, defendant should prevail. I will, 
therefore~ not give any instructions on contributory negli-
gence and any finding instruction for either plaintiff or de-
fendant other than the two instructions granted, marked in-
structions five and six. . 
"I am ruling in this manner because I do not believe that 
the evidence would sustain any other theories for either plain-
tiff or defendant. I do not feel that the defendant is entitled 
to a contributory negligcncc instruction because I think to 
p;rant such would be inconsistent with the evidence tendered 
by him.'' 
:Mr. Benham: I object to this ruling of the court upon the 
ground that there is evidence upon which the jury might find, 
even if the accident occurred partly on the highway, that plain-
tiff was guilty of negligence in failing to keep a proper look-
out, in failing· to keep her ra r under propcr control, or in 
failing to turn to her left and go around def endaut and this 
avoid the accident, and that the jury might further find that 
such negligence was the sole proximate cause of the collision 
or was a contributing proximate cause. 
page 190 ~ INSTRUCTION NO. 1. 
The court instructs the jury that they arc the sole judges 
of the weight of the evidence and the credibility of the wit-
nesses. The jury has a ri,!rht to consider the appearance of 
witnesses on the stand, their manner of testifying, their ap-
parent candor and fairness, their apparent intelligence, their 
interest, if any, in the result of the'lm'Se,fueiraemeanor w).lile 
testifying, and all surrounding circumstances. ,vhere wit-
nesses have testified directly opposite to each other the jury 
are not bound to determine the facts to be on the side of the 
greater number but from all surrounding- circumstances may 
determine wl1ich of them are more worthy of credit, and to 
give credit accordingly. 
page 191} 
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INSTRUCTION NO. 2. 
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The court instructs the jury that negligence cannot be in-
f erred from the mere happening of an accident. The burden 
is upon the partv alleging negligence to prove it by a pre-
ponderance of the evidence. Unless the jury believe, from a 
preponderance of the evidence that the defendant was negli-
gnt in the manner alleged in· the declaration, and that the 
negligence charged in the declaration was the direct and proxi-
mate cause of the plaintiff's injury, there can be no recovery 
in tbis case for the plaintiff, Scott. · 
page 1'92} INSTRUCTION NO. 3. 
The defendant, Donald Burke, seeks to recover in this ac-
tion the damages alleged by him in his counter claim to have 
been sustained by 'his automobile. Before he may recover 
such damages the defendant, Donald Burke, must prove, by 
a preponderance of the evidence, that Leota Scott drove her 
said automobile into the private driveway and into and 
against the car of the defendant, Donald Burke, and that said 
act of negligence was the sole cause of .the collision. 
page 193 ~ INSTRUCTION NO. 4. 
The court instructs the jury· that neglig·ence as used in the 
instruction is want of ordinary care. And tl1e care, which is 
ordinary cue, varies according to the circumstanr.es. The 
care which under certain conditions is· sufficient to be ordinary 
care, under other conditions may not be sufficient. Greater 
caution is demanded on the part of a driver according as the 
circumstances demand greater caution. He is bound to use 
only ordinary care, but he is bound to use such ordinary care, 
and ordinary care is that care which a man of ordinary pru-
dence would use under all the circumstances proved in the 
case. 
page 194 ~ INSTRUCTION NO. 5. 
The Court instructs the jury that as the car operated by the 
defendant, Burke, and the car operated by Leota Scott ap-
proached the intersection of the Highway and the private 
driveway, the plaintiff, Leota Scott, under the circumstances 
disclosed by the evidence in this case had the rig-ht of way, 
and it became the duty of the defendant, Donald Burke, to 
bring his car to a complete stop and not to enter upon the 
hard surface of the Hilghway until after the car operated 
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by Leota Scott had passed said intel'section. Therefore, if 
you find, from a preponderance of the evidence, that the de-
fendant, Donald Burke, drove his automobile out on to the 
hard surf ace of the highway in tbe face of the approaching 
car of Leota Scott, then he, Donald Burke, was guilty of neg-
ligence; and if you should further find from a preponderance 
of the evidence that said negligence was the sole proximate 
cause of the collision between the two cars, then you shall find 
a verdict fo1· the plaintiff, Leota Scott, and fix the amount of 
her recovery. 
page 195 ~ 
. l 
INSTRUCTION NO. 6. 
The Court instructs the jury that if the jury belieYe from 
the preponderance of the evidence, that the plaintiff negli-
gently dro'\'Ce or permitted the automobile she was driving to 
leave the ha1;d surf ace of the highway and entered the drive-
way along with the defendant's car was proceeding, and that 
such negligence of the plaintiff was the sole proximate cause 
of the damages to defendant's automobile, then the jury shall 
find for the defendant. 
page 196} INSTRUCTION NO. 7. 
The Court instructs the jury that if they find from a pre-
ponderance of the evidence that the plaintiff, Leota Scott, is 
entitled to recover they may, in estimating the damages to 
which tlie plaintiff is entitled, take into consideration the 
bodily injuries which she sushlinecl and her mental suffering; 
tlrn pain she undenvent; tl1e loss of time she I1as sustained; 
her physical condition according to the degree and probable 
duration thereof, and as to whether tlic same is temporary or 
permanent; the inconvenience caused to the plaintiff by her 
injuries; the loss of earning capacity sustained by her as a 
result of her injuries, and proper compensation for her being 
unable, because of said injuries, to follow such a ca11ing 01· 
business as she could otllerwise have followed; the moneys 
expended by the plaintiff, or for which she is obligntcd 01· 
indebted, for medical and surgical attention; and assess her 
damages nt such sum as they may think ju~t and proper under 
the evidence in this case, not exceedin~ the sum of twenty 
thousand dollars claimed in the declaration. 
page 197 ~ INSTRUCTION NO. 8. 
The court instructs the jury that if they believe from the 
evidence that the clef end ant, Burke, is entitled to recover they 
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may, in estimating his damages, consider t!Je injuries to his 
automobile, not to exceed $193.80, and assess his damages at 
such sum that they think just and proper under the evidence 
in this case, but not to exceed the sum of $193.80. 
page 198 ~ INSTRUCTION NO. 9. 
The Court insfructs the jlll"y that if you should find for the 
plaintiff, Leota Scott, then you shall return a verdict in the 
following language: "W" e, the jury,, upon the issues joined, 
find for the plaintiff, Leota Scott, and assess her damages 
at$ ......... " . 
If you find tliat the plaintiff,. Leota Scott, is not entitled 
to recover, but that Donald Burke is entitled to recover dam-
ages for the injuries to his car, then }'OU shall return a ver-
dict in the following language: "'Ve, the jury, upon the 
issited joined, find for the defendant, Donald Burke, and as-
sess his damages at $ ......... " 
page 199 ~ Mr. Kuykendall: Counsel for plaintiff object 
to the granting- of Instruction No. 6 offered by the 
defendant for the reason that there is no evidence to support 
the instruction. The evidence fails, viewing it from the stand-
point of the defendant, to show that the plaintiff was guilty 
of negligence in the operation of her car, and it further fai1s 
to show that she drove and operated her car into the private 
lane. 
l\Ir. Kuykendall: Counsel for plaintiff object to the grant-
ing of Instruction No. 8 offered by the defendant for the rea-
son that there is no evidence to support the instruction. The 
defendant has failed to prove that L(.>ota Scott was guilty of 
negligence, which was the proximate cause of the damages 
sustained by her. 
:Mr. Kuykendall: Counsel for plaintiff object to the grant-
ing of defendant's Instmction Xo. G. as it is not in .an ap-
proved form. I lierewith offer to the court an instruction on 
the matter covered bv defendant's Instruction No. G. and 
ask that it be g-iven bi lieu thereof . 
. Jucl~e )Iarshall: The objection to the grantin~ of defend-
ant's Instruction No. G. is !mstain(.>d and I will give Instruc!-
tion No. 1 as offered by tll(.> plaintiff in lieu therf'of. 
J[r. Benlrnm: Counsel for ,lcfondant except to thP. court's 
ruling of refusing to 1rrant clef(.>nclant's Jngfruction No. G. 
upon the ground that it prop(.>rly instructs tl1e jury on this 
question and counsel for defendant object to the court's grant-
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ing the instruction on this subject presented by counsel for 
plaintiff upon the grounds: 
page 200 } (1) That there is no evidence to support the last 
scnt{'nce and no reason for instructing the jury 
that they are not bound to gh·e their verdict to the side of 
the greater number of witnesses, since the witnesses in this 
case arc nearly equal. This sentence merely encumbers the 
instruction and rduces the effect of pertinent provisions of 
the instruction; (2) The defendant is entitled to have his 
instruction accepted in that it properly states the law and 
has evidence to support it. 
Mr. Kuykendall: Counsel for plnintiff object to the grant-
ing of defendant's Instruction No .• J. for the reason that this 
case docs not present a question of contributory neglie;ence. 
Either the defendant drove out 011 to the highway and into 
the car of the plaintiff, or the plaintiff drove down into the 
private driveway and struck the car of the defendant. If 
the latter occurred the defendant, of course, was not guilty 
of any negligence. If the former occurred the defendant was 
the sole one who was guilty of negligence and there is noth-
ing in the record to show that 1i[rs. Scott did any act while 
out on the hard surface of the highway which was negligent. 
Further than this, the instruction does not specify in what 
respects the jury may find that the plaintiff nnd the defendant 
were guilty of negligence. This instruction would permit the 
jury to find negligence which was not averred either in the 
declaration or in the counter claim. 
Judge l\larshall: The court sustain the objection nnd de-
clines to grant defendant's instruction No .• J. 
Mr. Benham: ,ve object and except to the court's ruling 
upon the ground that Instruction N'o. J. correctly states the 
law and is based upon evidence that the jury should consider. 
The jury might properly find from the evidence that even 
though tlw defendant was !,."Uilty of negligence, 
page 201 } tlle plaintiff was also guilty of contributory negli-
gence in failin~ to keep a proper lookout, in fail-
ing to see the lights of the defendant's car, or in failing to 
pull to the left hand around the defendant's car. The court 
has already held that there was no evidence which the jur~· 
might find for defendant if they ~hould also find tlie defend-
ant drove into the bighwa~·. It would, therefore, he an idle 
act for defendant to offer instructions defining the v81'ious 
types of negligence of which plaintiff might be guilt~', such 
as failing to keep a proper lookout, failing to have her car 
Donald A. Burke v. Leota C. Scott 123 
under p1·oper control, failing to see the lights of defendant's 
car. Also, if Instruction tT. is rend with regard to Instruc-
tions M. O. and Q., to be offe1·ed, we think it would cover the 
second objection of plaintiff to this instruction. 
l\:Ir. Kuykendall: Counsel for plaintiff object to the grant-
ing of defendant's Instruction No. M. on the gl'Ound that there 
was not duty upon the plaintiff to observe the approach of 
defendant's automobile as it was driven along the private 
lane toward the highway, and tllere is no evidence, even if 
such duty existed, to show that the plaintiff was guilty of 
negligence in not obsen1ing the approach of said automobile. 
Also, even if the plaintiff bad observed the approach of the 
automobile thm·e is nothing in the evidenre to show tlmt she 
was thereby placed upon knowledge that tlie defendant would 
negligently drive bis automobile out on to the l1ighway and 
into her car. 'rhe failure to observe the defendant's car could 
not be an act of negligence, in view of the fact that one op-
erating on an arterial highway lias a right to assume that a 
person approaching the· highway from a private driveway 
will acco1·d the right of way to a person driving on said ar-
terial hig·hway. 
Judge 'Marshall: The objection to the granting of defend-
ant's instruction No. 1\I. is sustained. 
page 202 } Mr. Benbam: Counsel for defendant object and 
except to the court's ruling on the ground that 
the instruction properly states the law and that there is evi-
dence from which the jury migl1t have found that plaintiff 
failed to observe the defendant's automobile as tlte two cars 
approached each otl1er; that this is a matter which the jury 
should have considered, and whicl1 is not sufficiently covered 
by other instructions. 
Mr. Kuykendall: Counsel for plaintiff object to the grant-
ing of defendant's Instmction No. 0. for the reason that there 
is no evidence that the plaintiff failed to Jmve her automobile 
under proper control as she drove along the highway ap-
proaching the intersection. If the plaintiff drove her car into 
the private driveway, it could not be said that the evidence 
shows that tllis was occasioned bv her failure to have her car 
under proper control. Also, if the defendant drove his car 
out on to the highway, llis act of negligence was the sole proxi-
mate cause of the collision, and tl1is instruction does not pur-
port to instruct the jury on the contributory negligence of 
the plaintiff. 
,Judge Marshall: The objection to the granting of defend-
ant's Instruction No. 0. is sustained. 
:Mr. Benham: Counsel for defendant object and except to 
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the court's ruling on the ground that the instruction properly 
states the law and that there is evidence from which the jury 
might have found that tlie plaintiff failed to have her auto-
mobile under proper control as she drove along the highway 
approaching the intersection; that this is a matter which the 
jury should have considered, and which is not sufficiently 
covered by other instructions. 
page 203 ~ l\Ir. Kuykendall: Counsel for plaintiff object 
to the granting of defendant's Instruction No. Q. 
for the reason that this instruction is applicable only in 
criminal cases, if applicable in any kind of a case. It is not 
incumbent up(im the plaintiff, as stated in the instruction, to 
prove the fact which is more consistent with negligence. than 
with the absence of it. If the jury is satisfied from a pre-
ponderance of the evidence that the defendant was guilty of 
negligence, ·no higher degree of certainty is required to find 
a verdict for the plaintiff. 
Judge Marshall: The objection to the granting of dt>fend-
ant's Instruction No. Q. is sustained. 
l\olr. Benham: Counsel for defendant object and except to 
the court's ruling on the ground that the instruction properly 
states the law; that this is a matter which the jury should 
have considered, and which is not sufficiently covered by other 
instructions. 
Mr. Kuykendall: Counsel for plaintiff object to tl1e grant-
ing of defendant's Instruction No. S. for the reason that the 
instruction has already been granted instructing the jury that 
the burden is upon the plaintiff to prove that the defendant 
was guilty of negligence in the operation of his automobile, 
and that such negligence was the sole proximate cause of the 
injuries complained of. It is not necessary that the plaintiff 
prove that she was free of negligence which proximately con-
tributed to the col1ision, as the burden is always upon the 
defendant to prove contributory negligence in a case where 
the question of contributory negligence is properly in issue 
under the evidence. 
Judge Marshall: The objection to the granting 
page 204 } of defendant's Instruction No. S. is sustained. 
Mr. Benham: Counsel for defendant object to 
the ruling of the court upon the ground that the only inst.ruc-
tion granted by the court on burden of proof fails to make 
mention of the fact that plaintiff must herself he free from 
negligence which proximately contributed to the collision; 
that is, fails to instruct on contributory negligence, and upon 
the ground that defendant is entit1ecl to a binding instruction 
on this phase of the case which shall consider all of the ele-
ments. 
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page 205 } No. C.-PLAINTIFF'S INSTRUCTION 
(Refused.) 
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"The defendant, Donald Burke, seeks to recover in this ac-
tion the damages alleged by him in )1is counterclaim to have 
been sustained by his automobile. Before he may recover 
such damages the defendant, Donald Burke, must prove, by a 
preponderance. of the evidence., that Leota Scott failed to have 
her automobile under pro1Jer control as she drove it along old 
State Highway No. 50; or that she failed to use due care in 
operating her automobile upon said highway; or that she 
drove her said automobile into the private driveway and into 
and ag·ainst the car of the clef endant, Donald Burke, and that 
one or more of said acts of N" egligence was the sole cause of 
th~ collision.. Even if you should find, from a preponderance 
of the evidence that Leota Scott was negligent in one or more 
of the particulars above stated, and that such negligence was 
a proximate cause of the collison, nevertheless if you also find 
from the evidence that the defendant, Donald Burke, was 
guilty of negligence in the manner in which he drover and 
operated his automobile, or in the manner in which he brought 
his automobile to a stop in said driveway, and that said neg-
ligence was a contributing proximate cause of the collision, 
then tbe defendant, Donald Burke, may not recover damages 
in this Action.'' 
Counsel for Plaintiff: Counsel for plaintiff object to the 
action of the court in refusing to grant Instruction C as of-
fered upon the ground tliat the jury may find from the evi-
dence in this case that the defendant bro11g-ht his car to a stop 
on the shoulder of the highway upon which the plaintiff lmd 
a right to drive and operate her car and that if tlie defendant 
stopped on the shoulder of the highway he entered thereon 
before stopping as required by law. 
page 206 ~ NO. E-PLAINTIFF'S INSTRUCTION. 
(Refused.) 
"The Court instructs the jury that the law imposed upon 
Donald Burke, the defendant, in operating his automobile 
along the prfoe driveway toward the intcrscrtion thereof with 
the highway, the following duties: 
"(1) At all times to haYe his automobile under reasonably 
proper control ; · 
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"(2) At all times to keep a proper lookout for traffic travel. 
ling on the highway, as said traffic app1·oached the intersec· 
tion of said highway with said private driveway; 
"(3) To bring his automobile to a comp)ete stop before en· 
tering the highway; 
" ( 4) To have detenuined before entering the highway that 
he could do so with safety; and 
"(5) To have accorded to the plaintiff, Leota Scott, the 
right.of-way~ and not enter upon said highway at a time when 
the car operated by Leota Scott was so near as to have pre-
vented him from entering said highway with safety. 
"The court further instructs the jury that the failure to 
observe any one, or more, of said duties constitutes negli-
gence under the Jaw, and if you further find from a prepon-
derance of the evidence that Donald Burke, the defendant, 
failed to observe any one, or more, of said duties, then he was 
g·uilty of negligence, and if it appear from a preponderance 
of the evideuce that his neg:ligence in any one, or all, of the 
particular above enumerated, was the sole proximate cause 
of tl1e collision, then you shall find a verdict for the plaintiff, 
Leota Scott, and fix the amount of her recovery." 
page 207 ~ NO. G-DEFEND.ANT'S INSTRUCTION. 
(Refused.) 
"The court instructs the jury that in weighing the evidence 
of each of the witnesses who has testifi('d in the (lase, they 
should consider the accuracv of his recoUection and the r'ea-
sonableness and consistency· of each part of his evidence; and 
should also consider his interest in the result of this trial, if 
he is shown by the evidence to have any interest therein.'' 
page 208 ~ NO. J.-DEFENDANT 'S INSTRUCTION. 
(Refused.) 
"The court instructs the jury that if they believe from the 
evidence that both p)nintiff and defendant were negligent and 
that the negligeuce of both parties was the contributing proxi. 
mate cause of the accident complained of, then, neither plain· 
tiff nor defendant can recover in this action." 
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page 209} NO. K-DEFENDANT'S INSTRUCTION. 
(Refused.) 
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"The court instructs the jury that this is an action based 
upon a charge of negligence and the burden of proving neg-
ligence rests upon the party alleging it, and such party must 
establish it by a preponderance of all of the evidence. 
"Therefore a mere probability that the defendant, Burke, 
has been guilty of negligence will not be sufficient, and unless 
the plaintiff, Scott, establishes the fact of negligence on the 
pa1·t of the defendant, Burke, as alleged in the declaration, 
there can be no recovery in this case for the plaintiff, Scott.'' 
page 210} NO. :M-DEFENDANT'S INSTRUCTION. 
(Refused.) 
"The court instructs the jury that if the jury believe from · 
the preponderance of the evidence that the plaintiff negli-
gently failed to observe the defendant's automobile as the 
two cars approached the intersection, and that such negli-
gence of the plaintiff was the sole proximate cause of the 
damage to defendant's automobile, then the jury shall find 
for the defendant.'' 
page 211 } NO. 0-DEFENDANT 'S INSTRUCTION. 
(Refused.) 
"The court instructs the jury that if the jury believe from 
the preponderance of the evidence that the plaintiff negli-
gently failed to have her automobile under proper control as 
she drove along the highway approacbing the intersection 
where the collision occurred, and that such negligence of the 
plaintiff was the sole proximate cause of the damages to de-
fcndant 's automobile, then the jury shall find for the defend-
ant." 
page 212 ~ NO. Q-DEFENDANT 'S INSTRUCTION. 
(Refused.) 
"The court instructs tlie jury that in order to establish 
negligence against tlie defendant, Burke, it is incumbent on 
the plaintiff, Scott., to prove some fact which is more con-
sistent with negligence than with the absence of it; and if the 
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evidence in the case is equally consistent with the existence or 
non-existence of negligence on the part of the defendant, 
Burke, then there can be no recovery for the plaintiff, Scott.'' 
page 213 ~ NO. S-DEFENDANT'S INSTRUCTION. 
· · (Refused.} 
'' The court instructs the jury that there cnn be no recovery 
for the plaintiff, Scott, unless the jury believe from the evi-
dence: 
"1. That the defendant was guilty of negligence in the op-
eration of his.automobile. 
"2. That such negligence was the proximate cause of the 
collision and the injuries complained of by plaintiff, and 
"3. That -the plaintiff was herself free from negligence 
which proximately contributed to the collision." 
page 214 ~ (After hearing argument by attorneys for plain-
tiff and defendant, the jury reached the follow-
ing verdict) : 
"We, the jury, upon the issues joined, find for the plaintiff, 
Leota Scott, and assess her damages of $8,500.'' 
Mr. Thoma: If Your Honor pleases, I would like to make 
a motion to set aside the verdict as contrary to the lnw and 
the evidence, and without evidence to support" it, and upon 
the further ground that the court granted certain instructions 
over the objections and exceptions of the defendant, and re-
fused to grant other instructions tendered by the defendant 
over the. objection and exception of the defendant, upon the 
grounds noted at the time and for other exceptions noted in 
the record. 
Judge l\farshall: Do you 'desire to be heard on a future 
date? 
l\fr. Thoma: Yes, sir. 
Judge Ma1·shall: Hearing on the motion to set aside the 
verdict, two o'clock on l\fonday, October 31. 
nvhereupon, at 6 :30_ 0 'clock, p. l\I. the trial of the above-
entitled matter was closed.) 
page 215} 
Donald A. Burke v. Leota C. Scott 
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"\Ve, the jm·y, upon the issues joined, find for the plaintiff, 
Leota Scott, and assess her damages at $8,500.00. 
\V. A. DEARMONT, 
Foreman 
page 216 } In the Circuit Court of Clarke County, Vil·ginia. 
Leota C. Scott, Plaintiff 
v. 
Donald A. Burke, Defendant 
ORDER. 
The Court reconvened at ten o'clock, a. m., on this 15th day 
of September, 1949., and the Court and jury further pro-
ceeded to hear evidence offered by the defendant. Upon the 
close of the hearing of evidence the Court recessed to prepare 
instructions, After receiving the instructions of the Court and 
hearing argument of counsel, the jury retired to its room to 
consider its verdict. Upon deliberation the jury returned to 
the Court Room and returned a verdict in the following words, 
to-wit: 
"\Ve, the jury, upon the issues joined, find for the plain-
tiff, Leota Scott, and assess her damages at $8,500.00." "\V. 
A. Dearmont, Foreman.'' 
The Clerk was directed bv the Court to record said verdict 
as the verdict of the jury, whereupon the jnry was discharged. 
Counsel for defendant then moved the Court to set aside the 
verdict as contrary to the law and the evidence, and without 
evidence to support it, and upon the grounds noted in the 
record in support of the objections and exceptions of counsel 
for defendant to the actions of the Court in ruling upon the 
various incidents of trial. 
Counsel for defendant were given thirty days within which 
to submit, in writing, their ground for the motion to set aside 
the verdict, and the Court fixed October 31, 1949i as the time 
to hear said motion. 
Common Law Orders "L", page 41:!. 
130 Supreme Court of Appeals of Virginia 
page 217 } In the Circuit Court of Clarke County, Virginia. 
Leota C. Scott, Plaintiff 
v. 
Donald A. Burke, Defendant 
GROUNDS FOR SETTING ASIDE THE VERDICT OF 
THE JURY. 
Pursuant to an order entered bv the court in the above en:-
titled action on the 15th day of September, 1949~ the follow-
ing grounds are assigned to sustain tl1e defeudant's motion 
to set aside the verdict of the jury and enter final judgment 
for the defendant, or to award the defendant a new trial on 
the merits of the case: 
1. That the verdict is contrary to the evidence, and more 
particularly in that: 
(a) The evidence for the plaintiff is contrary to the un-
contradicted physical facts, which pl1ysical facts demonstrate 
such evidence to be untrue. 
2. That" the verdict is contrary to the law, and more par-
ticularly in that: 
(a) The court erred in overruling the motion of the defend-
ant to strike the testimony of Raymond Ponn, a witness called 
for the plaintiff. 
(b) That the court erred in striking out the following ques-
tion propounded on cross examination to Elvira Spindle, a 
witness for the plaintiff: 
"Mrs. Spindle, immediately following the collision, in the 
presence of 1Ir. Burke, :Ur. ,Johns, :i\fr. l\forley, Mrs. Scott 
and Mrs. Tinsman, did you or did ;vou not make a statement 
that ~·ou were continuot,:,,ly and always scared when riding 
witl.1 ~Irs. Scott along this section of the highway where the 
colhs1on occurred Y '' 
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(c) That the court erred in refusing to grant 
page 218 ~ the defendant's instructions G., J, K, ~I, 0, Q 
and S. 
Respectfully submitted, 
DONALD A. BURKE 
By J.E. THOM.'\. 
Counsel 
Received and Filed October 29, 1949. 
LORING C. KACKLEY, 
Clerk 
page 219 } In tl1e Circuit Qourt of Clarke County, Virginia. 
Leota C. Scott, Plaintiff 
v. 
Donald A. Burke, Defendant 
SUPPLEMENTAL GROUNDS FOR SETTING ASIDE 
VERDICT OF THE JURY. 
That the verdict is contrn1·y to the law, and in particular in 
that: · 
(d) The court erred in granting plaintiff's instruction No.1 
(page 185 of the evidence) after refusing to grant defendant's 
instruction No. G (page 194 of the evidence). That is, in-
struction G properly set forth the law as to the jury's duties 
in weighing the evidence, and further it presented a question 
. that the jury should have been instructed upon in this case 
when considering the evidence and the facts surrounding the 
trial, and in particular there was notl1ing in the trial which 
justified the last sentence of the instruction granted as the 
number of witnesses on each side were approximately equal. 
The addition of this sentence merely encumbered the instruc-
tion and reduced the affect of the pertinent provisions of the 
instruction. · 
(e) The court erred in refusing to grant defendant's in-
struction J because it correctlv stated the law and was based 
upon evidence that the jury should have considered. The jury 
might properly lmve found from the evidence that even 
though defendant was guilty of negligence, plaintiff was also 
guilty of negligence either in failing to keep a proper lookout, 
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in failing to see the lights of defendant's car, and in failing 
to pull to the left and go around defendant's car. 
(f) The court erred in refusing to grant instruction K in 
that it properly set forth the law, was based upon the evi-
dence, was a matter upon which the jury should have been 
instructed and was not sufficiently covered by other instruc-
tions. 
page 220 ~ (g) The court erred in failing to grant. instruc-
tions M, 0 and Q of defendant, upon the gi·ounds 
that they properly set forth the law, were based upon the 
evidence, were matters upon which the jury should have been 
instructed and were not sufficiently covered by other instruc-
tions. . 
(h) The court erred in granting plaintiff's instruction No. 5 
(pages 187 and 188 of the evidence) in that this is a binding 
instruction and is not qualified by presenting defendant's 
theory that there might be contributory negligence upon the 
part of the plaintiff even thougI1 defendant was guilty of neg-
ligence in the operation of his automobile. In short., it does 
not state the full case, which all binding instructions must 
state. 
I, 
Respectfully submitted 
DONALD A. BURKE 
Bv H. K. BENHAM 
· Counsel 
Received and Filed October 29, 1949. 
LORING C. KACKLEY, 
Clerk 
page 221 ~ In the Circuit Court of Clarke County, Virginia. 
Leota C. Scott, Plaintiff 
v. 
Donald A. Burke, Def endnnt 
JUDGMENT· ON VERDICT. 
On this 30th day of N~vember, ~949, came again tlie plain 
tiff and defendant by their respective attorneys.and the coul't 
having maturely considered the motion. heretofore submitted 
in writing to set aside the jury's verdict and enter final judg~ 
ment for the defendant, or to award the defendant a new trial 
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on the merits of the case, and the argument of the defend-
ant's attorney on the 14th day of November, 1949, in support 
of said motion, is now of the opinion that the motion should 
be overruled; wherefore it is considered by the court that the 
motion to set aside the jury's verdict be and the same is here-
by overruled, and that the plaintiff, Leota C. Scott, recover 
of tlie defendant, Donald A. Burke, the sum of $8,500.00J in 
accordance with the jury's verdict, with interest thereon from 
the 15th day of September, 1949, the date said verdict was 
rendered, until paid, and it is further adjudged and ordered 
that the said Donald A. Burke recover nothing from the said 
Leota C. Scott on his counterclaim herein. It is further ad-
judged and ordered that the said plaintiff slmll recover her 
costs spent herein. To which action of the court the defend-
nnt, by counsel, excepts on the grounds heretofore stated in 
writing and now incorporated in this order and made a part 
of the record of this case. 
Entered: C/L/0/B "L", page 427-Examined. 
page 222 ~ In the Circuit Court of Clarke County, Virginia. 
Leota C. Scott, Plaintiff 
v. 
Donald A. Burke, Defendant 
NOTICE TO APPLY FOR CERTIFICATE OF EVIDENCE 
AND OTHER. INSTANCE OF TRIAL A~D FOR 
THE TRANSCRIPT OF THE RECORD. 
To: .T. Sloan Kuykenclull, Esq., and 
Edward .McC. ,vmimus, Esq., 
Attornevs of record for Leota C. Scott. 
Please take notice tlmt on the 26th clay of ,January, 1950, at 
3 o'clock P. :M .• in th(' Office of the Honorable Elliott Marsha1l, 
,Tucl~e of the Circuit Court of Clarke County, Virginia, at the 
Court House of said County, the defendant, Donald A. Burke, 
will tender for verification, certific>ation and signature, by the 
snicl ,Judge, a true and correct transcript of the evidence and 
other instance of the trinl in the ca~e of Leota C. Scott v. 
Donald A. Burke, now pending in said Court. 
At 5 o'clock P. 1\1., on said date, the snid defendant, Donald 
A. Burke, will apply to the Clerk of said Circuit Court of 
Clarke County, Virginia, in the Clerk's Office of said Court 
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for a transcript of the record in the above mentioned action, 
in order that the said defendant, Donald A. Burke, may pre-
pare his application for a writ of error and .supersedeas to 
the Supreme Court of Appeals of Virgfoia. 
H. K. BENHAM and 
J. ED"WARD THOMA, 
Counsel for Defendant, Donald A. Burke 
Legal and timely service of the above notice is hereby ac-
Jmowledged this 23rd day of January, 1950. l desire to be 
heard or to be present at the time and place indicated above. 
,J. SLOAN KUYKENDALL and 
EDW. ARD McC. "\VILLIAMS 
Counsel for Leota C. Scott. 
page 223 ~ I, Elliott 1\Iarsball, Judge of the Circuit Court 
of Clarke County, Virginia, presided over the 
trial of the action of Leota C. Scott, Plaintiff, 11. Donald A. 
Burke, Defendant, in the Circuit Court of Clarke County, 
Virginia, on the 14th and 15th of September, 1949. I do J1ere-
by certify that the foregoing certificate <'Ontains all of the 
evidence introduced and received on behalf of the plaintiff, 
together with the objections made thereto and exceptions to 
the rulings of the Court on said objections. All of said evi-
dence offered and receiv<.1cl on behalf of the plaintiff and the 
objections thereto and exceptions noted to the rulings of the 
Court thereon m·e included within pages, beginning at 21 and 
going into pag·e 93, of this certificate, all of which are hereby 
made a part of the record in this action. That all of said 
evidence offered and l'eceived on behalf of the defendant and 
the objections thereto and exceptions noted to the rulings of 
the Court are included within pages 93 to 186, inclusive, of 
this certificate, all of which .are hereby made a part of the 
record in this action. 
I do further certify that the foregoing certificate contains 
the motions of the defendant to strike the plaintiff's evidence, 
the grounds assigned for said motions, the argument of coun-
sel for plaintiff in suppol't of said motions; the argument of 
counsel for plaintiff in opposition to said motions; the con-
sideration of said motions by the Court, and the rulings of 
the court thereon; and the exceptions noted by the defendant 
to the rulings of the court on !mid :Motions; and does contain 
the motions of plaintiff to strike defendant's evidence; the 
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grounds assigned for said motions; the argument of counsel 
for plaintiff in support. of said motions; the argument of 
counsel for defendant in opposition to said mo-
page 224 } tions; the consideration of said motions by the 
Court, and the rulings of the Court thereon; and 
the exceptions noted by counsel to the rulings of tl1e court on 
said motions, all of which are included in pages 93, 94, 186 
through 189, 214 and 217 through 220, all of which are hereby 
made a part of the record in this action. 
I do further certify that the foregoing certificate contains 
all of the instructions granted by the Court and read to the 
jury, said instructions being identified as Instructions No. 1 
through No. 9, all of which instructions are included within 
pages 190 through 198, all of which instructions are hereby 
made a part of the record in this action; I do further certify 
that this certificate contains all ·of the objections to said in-
structions granted by the Court, the rulings of the Court on 
said Objections, and the exceptions noted by counsel for de-
fendant, and such objections, rulings and exceptions are in-
cluded within pages 199 through 204 and 217 through 220, all 
of which are herebv made a part of the record in this action .. 
I do further certify that tl1e foregoinO' certificate contains · 
all of the instructions offered by the def enda~1t and plaintiff 
and refused by the Court; the objections made to the refus-
ing of said instructions, the rulings of the Court thereon, and 
the exceptions noted to the ruling·s of the Court. All of said 
instructions refused by tl1e the Court are hereby identified as 
Plaintiff's Instruction "C", Plaintiff's Instruction "E", De-
fendant's Instruction "G", Defendant's Instruction "J", De-
fendant's Instruction "K", Defendant's Instruction ''M", 
Defendant's Instruction "0", Defendant's Instruction "Q", 
and Defendant's Instruction "S"; all of wl1ich instructions, 
the objections thereto, the rulings of the Court 
page 225 } thereon, and the exceptions noted, are included 
within pages 205 to 213 and pages 217 through 
220, of this certificate, and they are all hereby mnde a part 
of the record in this action. 
I do hereby further certify that the foregoing certificate 
contains the verdict of the jury on page 215, which is hereby 
made a part of the record in this action. 
I do further certifv that the certificate contains the motion 
of the Defendant to set aside the verdict of tl1e jury, and the 
grounds assigned by said motion, together with the ruling of 
the court on said motion and exceptions noted thereto, all of 
which are contained on pages 214 and 216 through 221, and 
arc hereby made a part of the record in this action. 
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I do hereby certify that the foregoing certificate contains 
all of the pleadings in this action before me for consideration, 
except such pleadings as were by agreement of counsel not 
included, and that they are contained within puges 2 to 12, 
inclusive, all of which. arc made a part of the record in this 
action. 
I 'do· further certify that this certificate contains a stipula-
tion made by counsel on page 13, and contains two orders of 
this court, one on page 1 and the other on page 216, and the 
judgment of this court entered on page 221, all of which are a 
part of the record in this action. 
I do further certify that the foregoing certificate contains 
on page 2~2. notice to counsel of plaintiff by counsel for de-
fendant of .defe~dant's intention to apply for a certificate of 
evidence and other incidents of trial and for a transcript of 
the record, and notice of defendant's intention to 
page 226 ~ apply to the Clerk of this Court for a transcript 
of the record in this action and acceptance of 
service of said notice by counsel for plaintiff, all of which are 
made a part of the record in this action. 
I do further certify that further instances of the trial are 
contained between pages 1 and 220, which arc not specifically 
mentioned in this certificate, but all of which are hereby made 
a part of the record in this action, and I do certify that this 
certificate contains all of the incidents of the trial in this 
action. 
I do herebv further ccrtifv that the onlv exhibits offered 
in evidence in the trial in tlls action are marked for identifi-
cation as Plaintiff's Exhibit No. 2, Plaintiff's Exl.1ibt No. 3, 
Defendant's Exhibit No. 1, Defendant's Exhibit No. 2, De-
fendant's Exhibit No. 3, Defendant's Exhibit No. 4, Defend-
ant's Exhibit No. 5, Defendant's Exhibit No. 6, and Defend-
ant's Exhibit No. 7, all of which are photographs, except de-
fendant's Exhibit No. 7, which is a plat of the road and lane, 
except Plaintiff's Exhibits "1-A" through "1-H", which ex-
hibits, by agreement of counsel for all parties under Section 
8-470 of the Code of Virginia of 1950, are not to be forwarded, 
such exhibits being offered in evidence solely as proof of dam-
ages, and there being no cx<'eJJtions taken to the amount of 
daiirnges found by the jury. Upon the request of both parties 
bereto, such original exhibits so authenticated should he for-
warded to the Clerk of the Supreme Court of Appeals to be 
examined by tllat Court. 
I do hereby certify that this certificate l1as been tendered to 
and signed by me this 26th day of January, 1950, ,vithin the 
time prescribed by Code Section 6252 for tendering and sign-
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ing bills of exception, and that reasonable notice in writing 
has been given to counsel for the plaintiff of the time and 
place at which said certificate would be tendered. 
page 227 ~ This certificate is ·made pursuant to Rule No. 
21 of the Rules of the Supreme Court of Appeals 
of Virginia. 
Given under my hand this 26th day of January, 1950. 
ELLIOTT MARSHALL 
Judge of the Circuit Court of Clarke 
Clarke County, Virginia 
page 228 ~ In the Circuit Court of Clarke County, Virginia. 
Leota C. Scott, Plaintiff 
v. 
Donald A. Burke, Defendant 
CERTIFICATE OF THE CLERK. 
I, Loring C. Kackley, Clei·k of the Circuit Court of Clarke 
County, Virginia, certify that the foregoing certificate of the 
Trial ,Judge, which includes the transcript of the evidence and 
other instance of the trial of the case of Leota C. Scott ·v. 
Donald A. Burke, together with tl1c certificate of the trial 
Judge lms been delivered to and filed by me this 26th clay of 
January, 1950. 
LORING C. KACKLEY, (Seal) 
Clerk of the Circuit Court of Clarke 
County, Virginia 
In the Circuit Court of Clarke County, Virginia . 
. Leota C. Scott 
v. 
Donald A. Burke 
CERTIFICATE OF THE CLERK. 
I, Loring C. Kackle~1 , Clerk of the Circuit Court of Clarke 
County, Virginia, do hereb~1 certify that tl1e foreg·oing is a 
true and correct transcript of all of the pleadings filed in said 
action and of all of the orders and judgments entered by the 
Circuit Court of Clarke County, Virginia in said 
page 229 ~ action~ and all of the record as certified by Honor-
able Elliott ::Marshall, the trial ,Judge, in the case 
of Leota C. Scott v. Donald A. Burke. in the Circuit Court of 
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Clarke County, Virginia, except such of the pleadings and 
orders as tbe parties, by their counsel, agreed before me 
should not be copies into the record, such agreement being 
made in my presence and such a~reement having been made 
before the judge of this Court according to the certificate of 
the Judge herewith attached; it being stipulated by counsel 
for both parties that such at,ti·eement was made under Section 
8-470 of the Code of Virginia of 1950. 
I further certify that legal notice was duly given to the 
attorneys of record for the plaintiff in this case of the time 
and place of making .application for this correct transcript 
of the record in this case, and legal and timely service was 
accepted by counsel for plaintiff on the 23rd day of January, 
1950. 
Given under my hand nncl senl in my office at Berry,•illc, 
Clarke County, Vh·ginia, this 26th clay of January, 1950. 
LORING C. KACKLEY, (Seal) 
Clerk of the Circuit Court of Clarke 
County, Virginia 
A Copy-Toste : 
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